
Will Making and the Beneficiary
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The Beneficiary Designation
This section requires the personal information of those 

who are to receive the proceeds of the insurance 
policy including:

• Names
• Ages
• Relationship with life insured (required in most 

cases)
• Type of beneficiary (primary, contingent, hold in 

trust for)
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The importance of this topic should be emphasized. 
The intention of the insurance policy is to 
ultimately provide funds for a given task/goal. 
Improperly completing the beneficiary designation 
section could cause the benefits to be paid out in 
a way that the policy owner did not intend. 

The Beneficiary Designation
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The Beneficiary Designation
Here are some examples of how to correctly designate 

a beneficiary.
• Lets say that we have Ben Smith (45), who is

married to Sue Smith (43) and has two children,
Tom (10) and Jane (8).

• If Ben wanted to have the insurance policy
proceeds paid out to Tom and Jane, how would
you word the beneficiary designation?
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• What issues might arise with each of these designations?

The Beneficiary Designation

Tom Smith (Son),
Jane Smith (Daughter)

Tom Smith (Son) 50%,
Jane Smith (Daughter) 50%

OR

• What if either Tom or Jane have not reached the age of 
majority when the insurance proceeds are paid out? 
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The Beneficiary Designation

• An indication of who should hold the proceeds in 
trust is also important. 

• As a result, a better way to word the beneficiary 
designation in this case would be:

• Tom Smith & Jane Smith (children) in trust to Sue 
Smith until age of majority.

• Without naming a trustee the proceeds would be 
paid to the Provincial Public Trustee.
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If Ben wanted the insurance proceeds split between 
Sue and his children by a given percentage how 
should he indicate this?

The Beneficiary Designation

Sue Smith (Spouse) – 60%
Tom Smith (Son) – 20% in trust to Sue Smith until 

age of majority
Jane Smith (Daughter) – 20% in trust to Sue Smith 

until age of majority

• What are the problems with this designation?
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The Beneficiary Designation
What if Sue predeceases the life insured?

1. As a result of how the designation was written the
insurer would be forced to pay the 60% allotted for
Sue Smith into Ben’s estate rather than his likely
intention of having it split equally between his two
children. A statement such as “Surviving
Beneficiaries to split any Beneficiary’s portion
in equal shares.” could be attached to the
designation to help prevent this from happening.
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The Beneficiary Designation
What if Sue predeceases the life insured?

2. Sue was also listed as the trustee for Tom and Jane.
Having not listed a contingent trustee, the insurance
proceeds would be paid to a provincial public trustee
(assuming the children have not reached the age of
majority).

• This same issue could commonly arise with a
contingent beneficiary designation. For example:

Primary Beneficiary: Sue Smith (Spouse)
Contingent Beneficiary: Tom Smith & Jane Smith 
(children) in trust to Sue Smith until the age of majority.
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Avoiding the Rule in Saunders v. Vautier

Where distribution of capital is provided for in a 
trust document, payment is contingent only upon 
a beneficiary attaining a certain age, and all 
beneficiaries are of age and consent, the 
condition may be waived and the beneficiary can 
enforce the terms of the trust as if the condition 
had already been fulfilled.
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Avoiding the Rule in Saunders v. Vautier

• If the testator wishes his/her children to receive 
their inheritance at age 25, in order to avoid the 
rule, an additional condition must be added.  

• Otherwise once all children attain the age of 
majority, and they all agree, they will be able to 
enforce distribution.
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The most common drafting technique
• To provide a gift over to surviving issue of the 

beneficiary should he/she fail to live to the specified 
age. 

• The inclusion of issue as potential alternate 
beneficiaries prevents the required consent from 
being obtained since issue could include persons 
who are not yet born and could be obtained only 
upon approval of a court or relevant official 
appointed to protect the interests of children.
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The most common drafting technique

• A “gift over” refers to an alternate gift to a
substitute or replacement beneficiary if a gift or
other benefit to a first-identified beneficiary fails.
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For example,
The clause may state that in the event a beneficiary dies before 

the specified age, his interest is to be divided equally among his 
issue, per stirpes. 

Because the intended beneficiary is young and unlikely to have 
children of his own for some time, the term “issue” creates a 
class of contingent beneficiaries that may not be ascertainable 
when the will becomes effective on the death of the will-maker. 
Since the unascertained beneficiaries cannot fulfill the criteria to 
trigger the rule in Saunders v. Vautier, the primary beneficiaries 
cannot wind up the trust created in the will and receive their 
assets earlier than the will-maker intended.
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Naming Life Insurance Beneficiaries:

1. Naming a Minor Child
Ways to Screw up

Life insurance companies won’t pay the proceeds 
directly to minors.  If you haven’t created a trust 
or made any legal arrangements for someone to 
manage the money, the court will appoint a 
guardian to handle the proceeds until the child 
reaches the age of majority.

more
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Naming Life Insurance Beneficiaries:

1. Naming a Minor Child
Ways to Screw up

Instead, you can leave the money for the child’s 
benefit to a reliable adult; set up a trust to benefit 
the child and name the trust as beneficiary of the 
policy; or name an adult custodian for the 
proceeds. 
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Naming Life Insurance Beneficiaries:

2. Making a Dependent Ineligible for Government Benefits
Ways to Screw up

Naming a lifelong dependent, such a child with special 
needs, as beneficiary put the loved one at risk for 
losing eligibility for government assistance.  Work with 
a lawyer to set up a Henson trust, and name the trust 
as beneficiary.  A trustee you appoint will manage the 
money for the dependent's benefit.
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Naming Life Insurance Beneficiaries:

3. Forgetting to Update
Ways to Screw up

Designating beneficiaries are not “set it and forget it” 
events.  You should review your policy every three years 
and after major life events, such as marriage, having 
children, or divorce. Change the beneficiaries when 
circumstances change.

Unfortunately, many people forget.

“Half of my practice is second or third marriages,”  say one 
advisor. “It’s not uncommon to find the ex-spouse still 
listed as beneficiary on the life insurance policy.”
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Naming Life Insurance Beneficiaries:

4. Neglecting Details
Ways to Screw up

You want to leave life insurance money to your 
kids and grandchildren, and you want it divided 
evenly.

But how?
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Naming Life Insurance Beneficiaries:

4. Neglecting Details
Ways to Screw up

There are two ways of distributing money:
a) Per stripes
b) Per capita

The possible outcomes can be drastically different 
from one approach to the other.
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There are two ways of distributing money:
a) Per stripes – (Latin for “per branch”) the 

proceeds are divided by branch of the family 
b) Per capita – divided by head

For instance, you want to leave money to your two 
children, George and Jane, or to your grandchildren if 
George or Jane predeceases you.  George has three 
children and Jane has one child.

Not suppose George dies before you do.
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Per Stripes  VS Per Capita distribution
George predeceases

Under per stirpes, half the money would go to George’s 
three children, and half would go to Jane.
Under per capita, the money would be divided evenly 
among George’s three children and Jane; each would get 
25%.

Recommendation:
Be specific when you name beneficiaries.  Instead of “my 

children,” list their names, social insurance number, and 
addresses.  Otherwise the insurance company may have to 
launch a search and that can take time.
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Naming Life Insurance Beneficiaries:

5. Staying Mum
Ways to Screw up

The most important thing is to tell someone so 
they know you have a life insurance policy, 
where it is, and how to find it.

Open communication with beneficiaries now can 
save a family from chaos later – or even worse, 
never claiming the benefit.
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Naming Life Insurance Beneficiaries:

6. Giving Money with NO Strings Attached
Ways to Screw up

Naming your young-adult children as beneficiaries 
without setting any conditions for how the money is 
dispersed can be a setup for financial failure.  

How many 18- or 21-year-olds can handle a huge influx 
of cash? 

One way is to set up a trust with specifics for how the 
money can be released and what it can be use for 
until the young adult reaches a certain age.

It allows a parent to instill what value they feel is valued 
in their absence.
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Naming Life Insurance Beneficiaries:

6. Naming ONLY a Primary Beneficiary
Ways to Screw up

Most people just think they’re going to make their 
spouse beneficiary, but don’t take into account the 
spouse might predecease them.  It’s conceivable 
that something would happen to you and your 
spouse together.

You can name secondary and final beneficiaries.  If the 
primary dies before you, then the money passes to 
the secondary beneficiary.  If the secondary 
beneficiary has passed away, then the benefit goes 
to the final beneficiary.
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The Beneficiary Designation

To sum up, why is the beneficiary designation 
such an important part of the life application? 
It is because it determines where the 
insurance proceeds will actually go. If it’s not 
done correctly, the planning that went into the 
purchase of the life insurance policy could be 
all for nothing.
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The Beneficiary Designation

Recommendation:

Where a beneficiary designation is drawn up by a 
lawyer it is a good idea to provide a copy to the 
bank or life insurance company to keep on file —
this can help avoid a problem after death where a 
dispute erupts over who the actual beneficiary is 
supposed to be.
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The Beneficiary Designation

It is a good idea to keep a detailed list of 
accounts or policies where a beneficiary 
designation has been made and review it 
every couple of years to ensure it is still 
current.
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Will-Making

The Basics:

1. Testate – the state of dying with a Will
2. Testator – person who makes a will
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Four Essential Elements 
for a document to be a Will

1. Must be clear intention to dispose of 
property.

2. Must intend to take effect only after the 
death of the maker.

3. Must be revocable.
4. Must be executed in compliance with the 

laws for Wills of the province or territory.
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A Will is the primary method of disposing of property on 
death.  The only ways in which property may be 
transferred as a result of death are:

• Under statutory authority (which includes):
• Beneficiary designations for registered plans
• Beneficiary designations for life insurance
• Intestate succession

• With survivorship where property is held jointly with 
a right of survivorship.

It is not possible to “name” a beneficiary of a bank 
account, or real property, or any other asset (see above) 
without a Will.
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Requirements of a Valid Will

• Testator having knowledge and approval of the contents,
• Age requirement for the testator
• Special test for capacity of the testator
• Absences of fraud, mistake and undue influence, and
• Special requirements  or “formalities” of the Will

document itself and its execution.
more
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Formalities of a Will
For a conventional Will there are four major requirements –
to prevent fraud as many Will-makers belong to vulnerable 
groups such as the elderly or terminally ill.

1. Will must be in writing
2. Must be signed at the end by testator or by some 

other person in the presence of the testator or by 
someone who is acting under their instruction

3. Testator must sign in presence of at least two 
witnesses who are present at the same time.

4. At least two attesting witnesses must sign in the 
presence of the testator.
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NOTE: A beneficiary or the spouse of a 
beneficiary under the Will should not be 
a witness as any gift in the Will to an 
attesting witness or his/her spouse will 
be void.
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Requirements of a Valid Will
Capacity

• A Will-maker has the legal capacity to make a 
valid Will if he/she has attained age of majority 
(provincial law). 

• Must also have testamentary capacity – the 
degree of mental capacity required to make a 
valid Will is very high – higher than that required 
to get married or give a power of attorney.
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Capacity: Four Criteria
Four Criteria must be met to have testamentary capacity 
sufficient for Will-making:

1. Testator must understand nature of the Will and its 
effects – must understand he/she is creating a 
document that gives property away to others.

2. Must comprehend the nature and extent of his/her 
assets and liabilities (but not require testator to know 
where each and every dollar is located).

3. Must understand the legal and moral claims that may 
be brought against the estate.

4. The absence of any mental illness that could affect the 
terms of the Will.
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Case:
Maria decided to make a Will under the advice of her lawyer.  

When she made her Will she was delusional and 
genuinely believed that the moon was edible because it 
was made of blue cheese.  She also believed that 
humans never returned to the moon because it has since 
become property of an alien cheese consortium which 
mines cheese from the moon for sale on earth.  No 
clause has been included or omitted in her Will as a result 
of this delusion.  Besides this delusion, she has no other 
delusions or mistaken beliefs. 

Did Maria have the necessary capacity to make a valid Will?
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Case:
Yes, her Will remains valid because the 

Will was NOT made as a result of the 
delusion, and no clauses were inserted 
or omitted from the Will as a result of it.  

Therefore, Maria had sufficient capacity to 
make a valid Will.
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I can still make a Will????????
A testator can still make a valid Will even 

if he/she suffered from some mental 
illness as long as that illness was 
incapable of affecting the terms of the 
Will.
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Requirements of a Valid Will
Undue Influence

• The Will is then not the result of the testator’s 
voluntary actions.  If proven the Will or provision 
in its will be invalidated.

• Mere influence or persuasion by someone on the 
testator will not invalidate a Will. 

• Ordinary influence of a persuasive nature by 
family, friends, and others is not sufficient. Must 
be an element of force or coercion.
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Requirements of a Valid Will

Suspicious Circumstances

• The degree of proof is the “civil” standard 
being “on the balance of probabilities” and 
falls short of the criminal standard of “beyond 
a reasonable doubt.”
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Factors that might give rise to suspicious 
circumstances include:

• Vulnerability of testator due to age, illness, disability, 
or dependence on another person,

• Change in beneficiary from a previous Will,
• Disinheriting family members in favour of a person of 

recent acquaintance or a stranger,
• A gift to a person in a special relationship with the 

testator such as the testator’s lawyer, doctor, or other 
person in a position of power or trust, or

• Reliance on translation or other third party 
communication of the testator’s wishes or 
instructions.
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Fraud and Mistake

If fraud is proven the Will or a provision in it will be 
invalid.  Similar to undue influence, the onus of proof is 
on the party making the allegations.

There are three categories of mistakes:
1. A mistaken belief of fact
2. Drafting errors in the Will document
3. Execution of the wrong Will
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Fraud and Mistake
If a testator made a Will based on the mistaken 

belief that certain facts were true when they were 
really false, the Will or a portion of it may be 
invalid.

NOTE: A mistaken belief of facts will only invalidate 
the Will only if it was the sole motivation for 
making. It is important to distinguish between a 
mistake of the facts and a mistake of the legal 
effect of the words used. 
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Fraud and Mistake

Mistaken beliefs of the facts can invalidate a Will 
whereas a mistaken belief of the legal effect of the 
Will will not invalidate it. 

That is, the courts will enforce the Will as written 
even if the legal effect of the words fail to 
accomplish what the testator intended.
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Fraud and Mistake

If a drafting mistake was made by the 
draftsperson such as words were inserted 
that do not reflect the testator’s intentions, the 
court can exercise its power of rectification to 
strike out the words inserted by mistake.  
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Case:
A testator wanted to make two gifts – one to each 

of his daughters.  A mistake occurred during the 
drafting process and the name of the same 
daughter was inserted as the beneficiary of both
gifts.  Thus the Will seemed to make two gifts to 
the same daughter while leaving nothing for the 
other daughter.

How did the court rule?
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Case (continued):
The court found that the testator did not read the 

Will nor was it read to him.  
Instead, the drafter summarized the Will for the 

testator.  
The court reviewed the instructions that the testator 

had given to the draftsperson and found that it 
clearly supported the conclusion that the testator 
intended to make a gift to each of his daughters. 

more
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Fraud and Mistake

RECALL:  If a drafting mistake was made by 
the draftsperson such at words were 
inserted that do not reflect the testator’s 
intentions, the court can exercise its power 
of rectification to strike out the words 
inserted by mistake. 
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Drafting Mistake

However, a court will only do so if it is shown that 
the testator did not approve of the Will’s 
contents.  

Also, the power of rectification only allows the 
courts to strike out certain words inserted by 
mistake, it does NOT allow the courts to add 
words. 
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Case (continued):
On these facts, the court corrected the drafting 

error by striking out one of the duplications.

However, the court refused to insert the name 
of the daughter that had been struck out, 
choosing instead to leave a blank space 
where the duplication had been struck out.
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Revocation

A Will must be revocable. Usually by:
• Overt Act of Testator
• Operation of Law: Change in Martial 

Status
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Revocation by Overt Act of Testator
Testator may revoke a Will:

• By a subsequent Will, or
• By the destruction of the Will by the testator 

with the intention to revoke.

Destruction may be by burning, tearing, or 
otherwise by testator or at his/her direction, but 
the physical destruction must coincide with 
intention to revoke.  Where destruction was 
accidental it will have no effect.
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Revocation by Operation of Law:
Change in Martial Status

Marriage revokes a Will in all provinces 
except Quebec. The Will is not revoked if 
made in contemplation of marriage. 

54



Revocation by Operation of Law:
Change in Martial Status

Effect of Divorce – There is a common misconception that 
divorce will revoke a Will. 

This is incorrect.
• In most provinces (BC, AB, SK, MB, ON, NS, PEI, and 

PQ) divorce will revoke any benefits in favour of the 
former spouse and Revoke any appointment of the 
spouse as executor
(meaning that other beneficiaries in the Will will not lose 
out – this may in fact accelerate those interests). more
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Effect of Divorce

The divorce must be final to have effect.  
Separation is not sufficient. 

Generally the provincial legislation operates to 
interpret the Will as if the former spouse pre-
deceased the testator. 

more
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Effect of Divorce
The fate of any gift made to the ex-spouse will 

depend on whether an alternate beneficiary has 
been named in the Will.  If not, the next 
consideration will be what type of gift it was.
• If it was a specific gift then it will fall into the 

residue of the estate (and can be distributed in 
accordance with the residue clause of the will).

• If it was a gift of residue, it will be distributed 
pursuant to the rules of intestacy.
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Example: Effect of Divorce
Lucy and Barry had been separated for 5 years.  

Barry continued to pay all the expenses for the family 
home and made voluntary payments to Lucy of 
$3K per month for her living expenses.  

Barry was in a new relationship and had been co-
habiting for a period of 2 years and 11 months 
when he died suddenly of a stroke.  

Lucy was the sole executor and beneficiary under his 
Will. more
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Example: Effect of Divorce

Since Lucy and Barry were still married, his Will 
was fully effective.

Depending on the province of residence, Barry’s 
new girlfriend may have a potential claim for 
dependents' relief and/or in respect of 
property.
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Will Substitutes

Gifts Donatio Mortis Causa: gift in 
contemplation of death

Sometimes called a “deathbed gift”
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Deathbed Gift

A gift made during the lifetime of the donor in 
contemplation of death, although not 
necessarily in the expectation of death.

Death must be anticipated from an existing peril 
such as illness, event, or high risk activity 
such as military posting to a war zone.
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Example
Jim has been diagnosed with brain cancer. His friend 

Maria paid his a visit, and during their conversation, 
Jim says to Maria “in case I die from this cancer, I 
want you to have my car stereo” and then hands 
her the stereo.
1. Jim recovers from his illness.  Can Maria keep 

the car stereo?
2. Jim instead dies from a heart attack. Can Maria 

keep the car stereo?
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Gift in contemplation of death
The gift is NOT valid unless the donor actually 

dies as a result of the specific cause 
contemplated.

The requirement include:
1. The gift must be made in contemplation of 

death
2. The property must be delivered to the done, 

although “constructive delivery” is sufficient
more
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Gift in contemplation of death:
requirement include:

3. Gift must be made in circumstances that 
make it clear that the gift is only to take 
effect in the event of death; and

4. Donor must dies from the peril 
contemplated. The gift is revocable during 
the lifetime of the donor, and if the giver 
does not die from the disorder or event, then 
the gift reverts back to the giver. 
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Abatement: Not Enough Money!!
Assets of an estate may be insufficient to satisfy all 

liabilities of the estate and all gifts in the Will.  

When this occurs, the gifts must be reduced to 
satisfy the payment of debts and liabilities.  

The reduction of such gifts is called “abatement”.   

Where abatement is required, gifts are abated 
according to the type or category of gift. 
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Abatement
The following gifts abate in the following order:

• Residue of the estate is reduced first until 
exhausted.

• General gifts abate second,
• Specific and demonstrative gifts, other than real 

property, abate next and are reduced pro rata 
together as one category of gift, and

• Specific gifts of real property abate last.
The gifts in each category abate at the same rate.
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Example: Abatement
Suppose the entire residue must be used to pay liabilities 

but $60K of debt must still be paid. 

If the Will contain two general gifts, one of $30K to Lucy, 
and one of $90k to Barry, each gift will be reduced by 
50% since the total of general gifts is $120K and the 
amount of abatement must be 50% of the general gifts. 

So Lucy would receive $15k and Barry would receive 
$45K.
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Example: Abatement
Now assume that the amount of unpaid debt after exhausting 

the residue of $200K and there was a further gift of the 
family cottage worth $350K to Jimmy.  

The general gift would be exhausted completely (the $30K gift 
to Lucy and the $90k gift to Barry), and $80k of unpaid 
liability would have to be satisfied from the specific gift of the 
family cottage.  

The cottage would have to be sold and Jimmy would receive 
the balance of the funds of $270K after the remaining debt 
of $80K was paid.

NOTE: The testator can modify the application of abatement 
rules if a contrary intention is expressed in the Will. 
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LIMITS on TESTAMENTARY FREEDOM
Testators generally have the freedom to dispose of their 
property in any way they choose. However, this 
freedom may be abridged due to:

• The gift if contrary to public policy,
• Spousal rights
• The rights of dependents,
• Gift is disclaimed by beneficiary, or 
• Refusal by a designated person to take on the 

role of trustee or executor.
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Conditions Contrary to Public Policy

A court may strike down a condition attached to a gift as 
invalid if the condition is, in the court’s opinion, contrary 
to public policy. 

The gift will be permitted to stand alone 
WITHOUT the condition. 
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In general, conditions are void for public policy reasons 
where any of the following issues arise:

• The condition requires performance of an illegal or 
immoral act,

• Where it restricts marriage or matrimonial life,
• Where the condition limits the rights of the 

beneficiary to deal with gifted property (restraint on 
alienation), or

• Where it discriminates on basis of race or ethnicity 
or other rights protected by human rights legislation 
or the Charter

more
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Courts will NOT enforce a condition requiring 
someone to commit a crime.  

A clause that revokes a gift to the beneficiary if 
that beneficiary challenges the Will may be 
void on public policy grounds.

more
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Interference with Family or Matrimonial Life

A condition that attempts to control or restrain marriage 
is void. 

Example: Where the testator makes a gift to a person 
while they are unmarried with a condition the gift will 
be revoked if that person marries, the courts will 
sever the revocation clause.

more
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Conditions that interfere with married life may also be void.

Example: A testator made a gift to his married daughter but 
also gave a power to the executors to withhold part of the 
gift if the daughter aided or supported her husband or 
allowed the husband to reside with her. 

The court voided the condition because it would force the 
daughter to violate her matrimonial responsibilities.
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What about a gift or trust fund to support the 
testator’s surviving spouse as long as that 
spouse did not remarry?  

NOT contrary to public policy.
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Delegations of Testamentary Powers
A testator CANNOT delegate his/her Will-making powers to 

someone else.  Nor can the testator make a Will that 
simply appoints an executor to determine the beneficiaries 
of his/her estate.  

A valid Will requires the testator has knowledge and approval 
of its contents.  

This does NOT mean that one cannot delegate the drafting of 
a Will to a lawyer.  

ONE EXCEPTION: A testator may permit an executor to 
determine what charitable beneficiaries shall benefit from 
the estate.
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Will Preparation
Duty of Solicitor
Essential Duties:

• Duty to ensure testator has capacity and is not subject 
to undue influence.

• Duty to prepare the Will.
• Duty to ensure Will give legal effect to the instructions of 

the testator.
• Duty to ensure Will is validly signed and witnessed.
• Duty to advise against accidental revocation.
• Where appropriate, maintain custody of the Will.
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For Capacity – may need to arrange for an 
assessment.

For Undue influence – should obtain instructions, 
or confirm instructions, in a private meeting without 
any beneficiary or other interested party present.
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Capacity and the Duty to Prepare the Will

Where the client has capacity, the solicitor has a clear 
duty to prepare the Will.  

If capacity is uncertain, and the time frame does not 
allow for further inquiries or a medical assessment, 
the duty of the solicitor may be to proceed rather 
than to refrain from taking instructions.
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Will Revokes Insurance Policy Beneficiary 
Designation: Orpin v. Littlechild

At issue was a provision included in the Will of the 
deceased, and whether it had the effect of revoking 
a prior beneficiary designation made under an 
insurance policy.

In March of 2009, Mr. Littlechild transferred his RRSP 
to London Life Insurance Company, applied for a 
segregated fund policy and designated Ms. Orpin, 
his spouse, as the beneficiary of the policy.
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On March 14, 2011 the deceased executed a new Will, 
under which he left his estate to his two adult sons. 

On March 15, 2011 the deceased signed a change of 
beneficiary designation with London Life, by which he 
deleted Ms. Orpin and designated his sons as the 
beneficiaries of the London Life policy. 

On March 25, 2011 the deceased executed a new Will, 
leaving his estate to Ms. Orpin. The Will included very 
broad language regarding his investments, as follows:
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I HEREBY DESIGNATE my spouse, LOUISE CLARE 
ORPIN as the sole beneficiary of all moneys that I 
may have at the date of my death in any registered 
retirement savings plan, registered retirement 
income fund, registered pension plan, registered 
investment fund or any other similar device.

I DIRECT my Trustees to make all necessary 
arrangements to transfer such funds to my spouse 
as soon as is reasonably practicable following the 
date of my death.
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Mr. Littlechild did not, however, contact London 
Life to change the beneficiary designation 
for the London Life policy – his sons 
remained the designated beneficiaries on 
file with London Life.
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The Court first had to decide whether the investment held by 
London Life should be characterized as a Registered 
Retirement Savings Plan or RRSP, in which case the 
Ontario Succession Law Reform Act would apply to 
beneficiary designations made in respect of the 
investment, or whether it should be characterized as a 
policy of insurance, in which case the Ontario Insurance 
Act would apply. 

The Court examined the policy and held that it was “an 
insurance contract based on the life of the insured”, and 
hence the Insurance Act applied.
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Under the Insurance Act, beneficiary designations 
may be made or revoked by a “declaration”, which 
in turn is defined as “an instrument signed by the 
insured”. An “instrument” includes a Will. 

Therefore beneficiary designations may be made or 
revoked by Will. 

In order to be effective, the declaration must “identify 
the contract” or “describe the insurance or 
insurance fund or part thereof”.
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The issue, therefore, was whether the wording in the 
Will, shown above, sufficiently identified the policy 
held at London Life such that it designated Ms. 
Orpin as the beneficiary of the policy and revoked 
the designation in favour of Mr. Littlechild’s sons.
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The Ontario Superior Court held that while the Will did 
not specifically refer to an “insurance policy”, the 
words used were sufficient to constitute a 
declaration for purposes of the Insurance Act.

The Court held that Mr. Littlechild, in using such broad 
wording in his Will, including the phrase “or any 
other similar device”, intended to include all moneys 
held in investment vehicles, including the policy at 
London Life.
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Intestacy: Dying without a Will
Many people believe that because Canada recognizes 

common-law relationship that their common-law 
partner or spouse will inherit upon intestacy.  

NOT correct in every province

Common-law spouses NOT recognized on intestacy 
the same way a married spouse in: Ontario, 
Quebec, New Brunswick, Nova Scotia, P.E.I. and 
Newfoundland/Labrador.
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Example
Ontario: A separated spouse will inherit and a 

common-law will receive nothing on intestacy, even 
if the separated spouse is in a new relationship.

Alberta: The common-law spouse who qualifies will 
receive the spousal distribution and a married but 
separated spouse will receive nothing since a 
spouse is disentitled in Alberta if separated and 
living with another partner.
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Quebec Issues for Cdns outside Quebec
Legal Profession Quebec
Two types of legal professionals:

1. Lawyers (aka advocates)
2. Notaries

A large of the notary’s practice consists of transferring real property and 
a secondary are of practice is Wills and succession, and estate 
planning.

NOTE: the role of a notary in Quebec should not be confused with that 
of notary public in the other provinces. A notary public in a common-
law province does NOT require the same extensive legal training.
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Situations where Quebec Issues may arise

Real Property: It is NOT possible to have a right of 
survivorship in Quebec.  

Any joint ownership of real property will be in undivided 
co-ownership (similar to tenants-in-common) and the 
interest in the property of any deceased owner will 
pass through his/her estate and NOT to the 
surviving joint owners.
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Situations where Quebec Issues may arise

Moving to or from Quebec
It is important for individuals to review their Wills, 

powers of attorney etc, with a lawyer in the new 
jurisdiction to determine whether changes need to 
be made
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Family Patrimony: How strange it is!!!

Upon death or divorce the couple must divide up the 
value of the family patrimony accrued during the 
marriage and these rights take precedence over 
any rights on testacy, under the Will, or any 
agreement to the contrary.
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Exceptions to Family Patrimony

Property received by one of the spouses by inheritance 
or gift during marriage. 

There are also deductions for property owned at date of 
marriage and debts.
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“Double dipping”

In Quebec, where a spouse is the beneficiary under the 
Will of an asset that forms part of the family 
patrimony, there may be double entitlement both 
under the Will and under the calculation for partition 
of family patrimony.  

This “double dipping” is permitted.
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Quebec: The Result
Relatively uniquely, in Quebec either the surviving spouse or 

the heirs of the deceased can make a claim in respect of 
family patrimony.

This could result in the surviving spouse being entitle to a 
payment of transfer of property from the heirs or the heirs 
being entitle to a transfer from the surviving spouse.

NOTE: a spouse cannot renounce his/her right to partition 
the family patrimony before death and on death this right 
takes precedence over the Will.
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Quebec and Probate

Probate is NOT required if the Will has been prepared 
by a notary…so NO probate fees!!
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Beneficiary Designations in Quebec
Beneficiary designations may be made for death 

benefits of life insurance policies but NOT for any 
registered plans such as RRSPs, RRIFs, or TFSAs.

These assets pass according to law of succession and 
cannot be paid directly to a beneficiary.

However, beneficiary designations would be valid if the 
registered plans are issued by insurance 
companies.
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Quebec and Intestacy
Quebec is the ONLY province where the surviving 

spouse may NOT inherit the entire estate where 
there are NO children or other issue. 

The spouse only takes all if no issue, parents, siblings, 
or nieces or nephews survive, otherwise the 
surviving spouse will be entitled to only two-thirds of 
the estate, with the remainder divided among the 
other family members.
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Case: Do it NOW! Stupid!
In Anderson v. Industrial Alliance (2009) the Ontario 

Superior Court has to consider whether a change to 
a beneficiary designation was effective during a 
period of time when the ownership of the policy was 
under consideration.

In this case the advisor left the ownership and 
beneficiary section of the application blank, advising 
the client that he would complete the application 
after he returned to his office.
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Anderson v. Industrial Alliance (2009)
To the wife of the life insured it was clear from the 

conversation that she was to be the owner and beneficiary 
under the policy.  She paid all of the premiums.  However, 
the issued policy showed the husband as owner and 
insured.

Many years later the husband changed the beneficiary 
designation, reducing the spouse’s share to 50% and 
introducing his friend and his daughter as beneficiaries for 
a portion of the proceeds. When the life insured died, the 
wife realized that she had been cut out of a portion of the 
proceeds.

101



Anderson v. Industrial Alliance (2009)
How did the court rule?
The court determined that the changed beneficiary 

designation did not stand because of two advisor 
errors: 
1. His original clerical error in 1984 and
2. Because he had not followed the client instructions.

Not completing the application in front of the applicant and 
owner is a dangerous practice!! 
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Revocation Ramifications
A policy owner can name a beneficiary on the insurance 

application or by a subsequent declaration. A 
declaration is generally an instrument signed by the 
policy owner, which will alter or revoke a designation 
and will set out its intention to make a new 
designation. Typically, this could either be a will or 
trust document. At times, a testator may 
unintentionally revoke a designation within their will.
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Revocation Ramifications
Unfortunately, in most cases, the policy owner does not inform 

the insurer of the revocation and of the new beneficiary 
designation. This practice is risky, as the proceeds upon 
death of the life insured could end up in the hands of the 
wrong person. Conversely, if a will is revoked that contains 
an insurance declaration, that insurance declaration is 
also revoked. If a new designation is not made after the 
revocation, the proceeds would be paid to the owner or to 
the owner’s estate, if the owner is the life insured. 
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Synchronicity
When a beneficiary differs between the Will and the policy 

designation, timing, wording and the intent of the owner of 
the contract is critical. 

In the case of Dierk Estate v. Smithgall (2005), the British 
Columbia Supreme Court examined a situation where the 
life insurance proceeds were designated to one person and 
the Will designated the proceeds to another person. As one 
would expect, each beneficiary brought forward the claim to 
the proceeds, prompting litigation.
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Case: Dierk Estate v. Smithgall (2005)
In these situations, typically the last document signed 

becomes relevant in determining which designation 
takes priority. In this particular case, the testator stated 
in the Will, “I hereby confirm that my daughter shall 
remain as my beneficiary.” 

However, the original beneficiary on the application was 
not the daughter, but his common-law wife.
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Case: Dierk Estate v. Smithgall (2005)
How did the court rule?
The courts concluded, however, that the deceased believed 

that his daughter already was the designated beneficiary, 
which was not the case in the original application. Even 
though in his Will, the testator did not revoke a prior 
designation, the courts still concluded that he had a clear 
intention that his daughter was to be his beneficiary. His 
intent was clear, even though the Will did not revoke the 
previous designation. more
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Case: Dierk Estate v. Smithgall (2005)
The time and the costs of the court could have been saved 

had the drafter of the Will consulted the advisor, 
confirming the current designation in the existing 
insurance contract. 

If the legal advisor knew that the designation was not the 
daughter of the testator, it is likely that they would have 
added an appropriate revocation clause within the last 
Will and testament.
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Identifying Beneficiaries: I want my cake and
I want to eat it too!!!

Case: In the Nova Scotia case of Strong v. Marshall Estate 
(2009) an adopted child claimed against the estate of her 
natural mother.  The mother died intestate. 

The question before the court was whether the child was 
the “issue” of the deceased.

If the court found in the affirmative then under the provincial 
intestacy law she would be successful in her claim 
against the estate.
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Case: Strong v. Marshall Estate (2009)

How did the court rule?

The court concluded that the adopted child becomes the 
child of the adopted parent and therefore ceased to be a 
child of the birth parent.

The claim against the estate therefore failed.
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Marriage breakdown and Beneficiary Designations

In the case of Fraser v. Fraser (1995) the plaintiff sought a 
judgement against her late husband’s estate to make 
certain payments outlined in the separation agreement.  
As per the agreement the wife was to be a beneficiary of 
certain life insurance policies.

When the husband died the wife alleged that the estate and 
the second wife had received benefits, which should 
have been received by her.
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Case: Fraser v. Fraser (1995)

How did the court rule?

The court concluded that the provision in the 
separation agreement to maintain the wife as a 
beneficiary was tantamount to an irrevocable 
beneficiary designation under the provisions of the 
Insurance Act.
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New RRSPs, and other Registered Plans
Pension benefits, RRSP and RRIF proceeds, and 

TFSA plans are all governed by the Income Tax Act 
for purposes of beneficiary designations.

When a beneficiary designation is made in the Will, 
the designation must refer to the plan either 
generally (“all my RRSPs”) or specifically (“my 
RRSPs bearing plan no. 1234 at the Bank of 
Manitoba”).

113



NOTE: a designation or revocation made in a Will is 
effective from the date of the Will, not death.  

This means that a general clause in a Will leaving “all 
RRSPs or RRIFS” to a named person is effective as to 
only those plans in existence at the time the Will is 
executed. 

If additional RRSPs are subsequently acquired, and the 
purchaser wishes to have the person originally named 
in the Will as the beneficiary, he/she should do one of 
the following:
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1. Name that same person as beneficiary with the 
institution on their designation form;

2. Re-execute the Will or prepare a codicil to have a 
current date (e.g. after the new RRSP is purchased);
or

3. Make no designation when the new RRSPs are 
purchased and assume and assume that if there is no 
inconsistent designation, the designation in the Will 
may apply to the after acquired RRSP.

NOTE: 1) or 2) is most prudent
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Case: Delay when claiming for 
Life Insurance Benefits

The recent decision in Dicaro Estate v. Manufactures Life 
Insurance Company considered an estate trustee's 
ability bring a claim for insurance proceeds more than ten 
years after the deceased's death. 

The deceased died in 1999 due to complications relating to 
liver disease and after undergoing a biopsy. He had 
worked for Molson Breweries for almost 25 years and 
had various insurance policies issued by Manulife, the 
defendant in the proceeding.
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Delay when claiming for Life Insurance Benefits?

After the deceased’s death, his widow (who was the 
plaintiff in the action) applied for and received the 
basic benefit claim of $45,000. On the proof of 
claim form filed, the plaintiff specified that the 
death was NOT accidental (and, accordingly, no 
accident/dismemberment benefits were paid).
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In 2000, the plaintiff commenced a medical malpractice 
claim against the hospital and medical practitioners 
involved in the deceased’s care at the time of his 
death. The decision was released in 2003. It was 
during that proceeding that the plaintiff later claimed 
she first learned that the deceased’s death was 
caused by an ‘accidental poke’ during the biopsy.

As a result, in 2007, the plaintiff filed a claim with the 
defendant for accident benefits.
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In 2008, Manulife denied the claim due to lateness as 
well as non-compliance with the proof of claim 
provisions in the insurance contract.

The plaintiff commenced an action against the defendant 
in 2010 seeking the accidental death benefits under 
the deceased’s various insurance policies. The 
defendant then moved for summary judgment seeking 
to have the plaintiff’s claim dismissed arguing that 
there was no genuine issue for trial.
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Case: Dicaro Estate v. Manufactures Life 
Insurance Company

How did the court rule?

The court concluded that no matter what permutation of 
the limitation periods was applied, the plaintiff was 
clearly out of time for bringing the claim.

The judge dismissed the plaintiff ‘s claim.
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Case: The Devil made me do it!

There’s a common law rule that if you wrongfully kill 
someone and you’re the beneficiary of their life 
insurance policy, you don’t get the proceeds. The 
recent decision in Dhingra v. Dhingra considers 
whether this principle applies if the prospective 
beneficiary is found not criminally responsible because 
of a mental disorder.
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Case: Dhingra v. Dhingra
The applicant commenced an application seeking 

insurance proceeds of $50K from the policy of his 
deceased ex-wife. The applicant had been charged with 
second-degree murder after bludgeoning and stabbing 
his ex-wife (who was the insured life on the policy) to 
death – but was found not criminally responsible by 
reason of mental disorder.

The deceased’s executor (who was her son with the 
applicant) opposed the payment of the proceeds to the 
applicant, arguing that they should be paid to the estate.
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Case: Dhingra v. Dhingra

The executor argued that the applicant was disentitled 
to the insurance proceeds by virtue of the “public 
policy rule,” which provides that an individual who 
wrongfully kills another may not profit from the act 
of killing.
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Case: Dhingra v. Dhingra

The executor’s position was that, in this case, it was 
clear that the applicant had committed murder and, 
on the basis of the public policy rule, it was clear 
that the applicant ought to be barred from receiving 
property he otherwise would have acquired as a 
result of the death.
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Case: Dhingra v. Dhingra
The applicant argued that he was the only one named as a 

beneficiary on the policy and, as such, he was the only 
one entitled to make a claim to the proceeds.

He also pointed to the fact that the insurance company did 
not oppose payment to him.

Additionally, the applicant argued that given the finding of 
no criminal responsibility in regard to the death of his 
ex-wife, the public policy rule did not apply to this case.
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Case: Dhingra v. Dhingra
How did the court rule?
The court concluded that notwithstanding that the applicant 

had been found not criminally responsible for killing his ex-
wife, it was obvious he had physically committed the 
crime. 

The judge further noted that there was no judicial support for 
the contention that for the public policy rule to apply the 
court was required to find an intent to commit a crime.

Accordingly, she found that the public policy rule applied so 
as to disentitle the applicant to the insurance proceeds.
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Case: Not properly Executed???
A recent decision from the United Kingdom considered 

whether the Will of an individual who had benefited only 
some of his children was properly executed.

Ranjit Singh died in March 2009. Pursuant to the terms of 
a Will he made in 1999, he left the bulk of his £870,000 
estate to his three sons. His three daughters didn’t fair 
as well – two of them received bequests of £20,000, 
while the third daughter received nothing.
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Case: Not properly Executed???
After the deceased’s death, one of the daughters 

challenged his Will on the basis that it had not been 
properly executed.

In the UK, the rules regarding the proper execution of a 
Will are the similar to those in Ontario, the Will must be 
signed by the testator in the presence of two witnesses 
who must then witness the testator’s signature in the 
presence of the testator.
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Here, the deceased’s daughter alleged that the 
witnesses to the Will were not actually present when 
the deceased signed it.

One of the deceased’s sons (who was a lawyer) 
defended the Will and argued that the reason the 
deceased had left his estate mainly to his three sons 
was because in Sikh tradition daughters are treated as 
being part of their husband’s family and financially 
provided for through dowries when they marry.

However, it’s not clear whether the son had any evidence 
to suggest the Will had been properly executed.
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Case: Will Execution
How did the court rule?

The court found in favour of the daughter and set aside 
the deceased’s Will. In considering the evidence, the 
judge found that there was strong evidence to suggest 
that the Will was not executed properly. Particularly 
persuasive was the evidence of one of the witnesses 
that he and the other witness were not present when 
the Will was signed. more
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How did the court rule?
The court found that notwithstanding the fact that setting 

aside the Will would frustrate the deceased’s intentions 
regarding the distribution of his estate, given the Will 
was not properly executed it simply wasn’t valid.

The effect of the court's decision was that the deceased's 
estate was distributed pursuant to the rules of intestacy 
and all his children shared in it equally.
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