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Introduction

With Canada aging population, in the not so distant future 
seniors will make up almost one-quarter of the 
population.  Because the risk of losing mental capacity 
increases with age, more and more people are 
concerned about who will manage their financial affairs.

With current demographic trends and medical advances, 
people are living longer.  As a result there is a an 
increasing likelihood of disability and thus, an increasing 
need for a continuing power of attorney.



For this presentation we are considering power of 

attorney for property, not power of attorney for health.



Can an Attorney Change a Beneficiary 

Designation?

In Moss (Bankrupt), 2010, the Manitoba Court of Appeal 

considered whether a general power of attorney 

document would permit a change of beneficiary.

more



Case One

Danny Moss, a former insurance agent, had sold his 

mother, Eliza, six life insurance policies worth 

$700,000.  He was the named beneficiary under all of 

the policies.

Five months before Danny made an assignment in 

bankruptcy, he changed six of the beneficiary 

designation on behalf of Eliza. 
more



Danny's daughter Carrie became the new beneficiary 

under all six policies. 

When Eliza Moss died, Carrie applied for, and received, 

the insurance proceeds.

The issue before the Manitoba Court of Appeal was 

whether the six change of beneficiary designation forms 

were validly executed by Eliza. 



How did the Court Rule?



At trial, the trustee in bankruptcy representing the bankrupt 

estate of Danny Moss had been unsuccessful. 

The court found that Eliza had authorized Danny Moss by 

a general power of attorney to change the beneficiary 

designations. 

The matter was appealed by the trustee.

more



The court allowed the appeal finding that it was an error 

by the lower court to determine that a general power of 

attorney provided to the bankrupt Danny, gave him 

authority to make the changes. 

Citing the Insurance Act of Manitoba, the court said a 

general power of attorney does not confer the requisite 

authority to sign the forms. 

more



None of the powers granted to Danny in the general power 

of attorney document permitted the designation or the 

alteration of beneficiaries in a policy of insurance .

The case confirms the well-founded premise cited in other 

cases that a power of attorney cannot change a 

beneficiary designation.



Another Case: Richardson Estate v. Mew

Ontario Court of Appeal considered whether a deceased’s 

second wife could have used a POA to change the 

beneficiary designation of a life insurance policy that was in 

favour of the deceased’s first wife.  

The second wife argued that she would have changed the 

beneficiary designation had she known that the deceased 

had failed to do so.



How did the Court Rule?



In affirming the motions judge’s decision, the Court of Appeal 

hung its hat on the fiduciary issue.  It held that the second 

wife could not have used the POA to change the beneficiary 

designation in favour of his first wife.  

Interestingly, it did not comment on whether an attorney per 

se was barred from changing a beneficiary designation of a 

life insurance policy (i.e. when doing so is not motivated by 

the POA’s self-interest).



What is a POA?

➢ A POA is a legal document authorizing a person or 

company (attorney) to act on behalf of another person 

(donor) to deal with or dispose of his/her property.

➢ A limited POA is more restricted and is usually used to 

complete specific financial transactions when the donor is 

ill, on vacation, or otherwise unable.



At common-law a POA automatically terminates upon the 

death, bankruptcy, or mental incapacity of the donor.

To address this shortcoming, “enduring” or “continuing” 

POA legislation enacted by all provinces to allow POA to 

continue when donor becomes mentally incapacitated.  



Like POAs in general, continuing POAs are governed by 

provincial statutes, which vary. For example, in Manitoba 

only certain specified persons (lawyers, judges, police 

officers, etc) may witness the execution of an enduring 

POA.

In Ontario, anyone except certain persons may act as a 

witness.



Required Mental Capacity: Four-Part Test

The donor must understand:

1) The attorney will be able to assume complete control over 

donor’s affairs

2) Attorney will have authority to do anything with donor’s 

property which donor could have done

3) Authority will continue even if donor becomes mentally 

incapable; and

4) In the event of donor’s incapacity, the POA will be 

irrevocable



Planning Point

Where concern as to a person’s capacity to execute a 

valid POA arises, his/her capacity should first be 

assessed with the assistance of a qualified expert.



Choosing an Attorney

Spouses often appoint each other – for older couples, a 

younger person should be appointed as an alternate.

Planning Point – discuss with prospective POA what 

their role and responsibilities are to be, if they will be 

available, what their expectations are regarding 

compensation, and whether they are comfortable 

working with a joint attorney.



When should a continuing POA come 

into effect?

It can come into effect upon a certain date, or immediately, or 

upon a contingent event.

Another option is to require a declaration regarding incapacity by 

a sworn medical practitioner(s). 

A declarant who knowingly swears a false declaration would be 

liable criminally; one who does so negligently would be liable 

civilly.



Attorney’s Duties and Responsibilities

As fiduciary an attorney must:

➢ Exercise reasonable care

➢ Not obtain secret profits

➢ Be accountable

➢ Not allow his/her personal interests to conflict with 

those of the donor

➢ Not make, change, or revoke the will of the donor



Keeping Proper Records



In the words of Justice Strathy, 

“An attorney who fails to retain receipts supporting 

substantial cash withdrawals or expenses charged 

against the incapable person’s property has not 

adequately carried out his/her duties and will be held 

personally liable for the unsubstantiated withdrawals”.



One way to organize expenditures is to pay all bills from 

one account and/or one credit card.

Keep copies of all the cheques used to pay the bills and 

staple the receipts and copies of the cheques to your 

financial statements. 

What should be done to organize the record 

keeping from the beginning?



How long do you have to keep these 

records?

The safest thing to do is to keep all the financial 

records until the attorney passes his/her accounts or 

receives a release from the estate of the incapable 

person once he/she has died.



Not Keeping Proper Records

Assume a favourite son is unfamiliar with the fiduciary 
duty to keep proper records and to show his records, if 
asked, to people with a financial interest in his mother’s 
affairs. 

So what happens if – like in many cases – the son has 
no records and cannot show where he spent mom’s 
money? 
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Courts often will draw on adverse inference and 

assume the son has used the money for his own 

purposes and not for his mother’s benefit. 

Will the executor or attorney for property be called upon 

to pay that money? 



Money Missing? Powers of Attorney, 

Executors and Adverse Inference

Recall the favourite child to manage the parent’s property.

Perhaps the child is honest but has no idea what obligations are 

involved and fails to keep proper records.

Perhaps that child is very dishonest and the lack of records is 

simply his way to hide the improper use of his parent’s money. So 

what typically happens?



So what typically happens?

➢ The POA may put his money together with his parent’s 

money (intermingling).

➢ Caregivers may be paid cash, no receipts.

➢ Expenses (both appropriate and inappropriate) may be 

incurred and no records are kept.

All of the above scenarios, which may be very innocent, are 

problematic. more



➢ There is a duty to keep accounts of all transactions 

involving the parent’s property by the POA if called upon 

by those with a financial interest to pass those accounts.

➢ What this means is that the executor/attorney for 

property prepares his/her records in a form acceptable to 

the court and a judge approves of the accounts.

more



A trustee must make a proper accounting as a condition 

precedent to being awarded compensation. 

Without a proper accounting, the court is unable to 

assess the conduct of the fiduciary and to determine the 

compensation to which he or she is entitled. 

more



Can I compel a POA of Property to pass accounts?

A court may order that the accounts of an attorney for 
property be passed.

Who may apply?

➢ The grantor of the power of attorney,

➢ A dependent of the Grantor,

➢ The Public Guardian and Trustee,

➢ The Children’s Lawyer,

➢ A judgment debtor.

➢ Any other person



Advice for a Power of Attorney



A. Review the POA to Determine Your 

Powers and Obligations

The right to act on a power of attorney depends on the type 

of power of attorney for property (a “POAP”). 

There may be restrictions and/or events that need to 

crystalize before the person appointed takes on the duties 

as attorney for property.



There are two ways to determine if your 

document is a continuing power of attorney

1. The document itself might indicate that it’s a continuing power of 

attorney.

2. If the document does not state that it’s a continuing POA, 

examine the document for grantor’s/donor’s intention.

If the grantor/donor wanted the person(s) named as the attorney to 

act during the grantor’s/donor’s incapacity to manage property, the 

document is a continuing power of attorney.



B. Determine Assets and Liabilities. 

You need to take this step for two reasons.

1.  You cannot manage property, administer assets, or 

pay bills unless you know what those assets and 

liabilities are.



2.  POA is a fiduciary whose powers and duties must be 

exercised and performed diligently, with honesty and 

integrity and in good faith, for the incapable person’s 

benefit. 

That a duty includes duty to keep account of all 

transactions involving the grantor’s/donor’s property.



Suggestions on how to learn about the 

income, assets and liabilities of the 

grantor/donor and steps you must take:

1. Professional Advisors

Speak to the grantor’s/ donor’s lawyers, accountants, 

business associates and family to ascertain the 

grantor’s/donor’s income, assets and liabilities;



2.  Locate any Reference to Bank Documents

From reviewing a bank account you also can learn about income. 

It’s also important to see whether the grantor/donor was paying 

his/her bills by cheque. 

When you review the account, look for automatic withdrawals like 

lease payments, insurance premiums, etc. It is not unusual for 

there to be an oversight and for those withdrawals to continue even 

after a policy has been cancelled;



3. Computers

Examine donor’s computer to determine if they are 

paying bills on line and what their bank accounts may be. 

Access to the accounts on line will allow you to review 

historical bank statements, cheques and other valuable 

information you need to manage the property.



4. Passwords 

Check the grantor’s /donor’s phone, computer and 

records for passwords to online banking sites.



5. Title Search

Do a title search to determine ownership of the 

grantor’s/donor’s home and whether it has been used 

as collateral security for any loan/line of credit. 



6. Review the Grantor’s/Donor’s Tax Returns

This should indicate sources of income. 

If you can locate any T5 tax forms, T1135 tax forms, T4 

tax forms, Notices of Assessment or T4A Tax forms, 

you have a good start for determining income. 



7. Safety Deposit Box – Do an Inventory

Contact the financial institutions the grantor/donor/ 

worked with and inquire whether they have a safety 

deposit box in their name. Show the institution the POAP. 

If there is a triggering condition, like incapacity, take the 

capacity assessment with you. 

more



Then do an inventory of the safety deposit box. 

Ensure that someone from the bank accompanies you to 

do the inventory. 

This may pre-empt accusations that things went missing 

from the safety deposit box. It will also assist in 

preparation of the accounting.



8. Retrieve Property Controlled by Others

For you to manage the grantor’s/donor’s property, you 

should have control and custody of the property. The law 

provides that anyone who has custody or control of said 

property must provide the attorney with any information 

requested about the property and deliver it to the 

attorney.



9. Legal Proceedings

You should ascertain whether there are any current 

legal proceedings relating to the property or the 

grantor/donor.



10. Pensions 

Verify the existence of pension and other income and 

receipts and ensure you monitor when those funds are 

deposited;



11. Benefits 

Determine the benefits or supplementary income to 
which the grantor/donor is entitled;



12. Investments

Inform yourself of the grantor’s/donor’s investments 

and monitor and administer same.



13. Debts 

Collect debts owing to the grantor/donor;

14. Bills

Ensure bills are paid and determine when they are 

regularly due;

15. Insurance 

Ensure insurance premiums are up-to-date and do not 

lapse;



16. Mortgage

Verify if mortgage exists and make payments; and

17. Leases

Maintain or sell the grantor’s/donor’s vehicle and make all 

related loan or lease payments.



C) Learn the Ten Commandments of 

being an Attorney for Property

An attorney for property is a fiduciary. 

The attorney for property may be liable for damages 

resulting from the breach of duty. 

With those large responsibilities come certain restrictions 

and duties.



1.  Thou shalt exercise your duties diligently, with 

honesty and integrity and in good faith for the 

incapable person’s benefit.



2.  If thy decision shall have an effect on the 

incapable person’s personal comfort or wellbeing, 

thou shalt consider that effect in determining 

whether the decision is for the incapable person’s 

benefit.



3.  Thou shalt encourage the incapable person to 

participate, to the best of his or her abilities, in the 

decisions about the property.



4.  Thou shalt consult with supportive family 

members and friends of the incapable person who 

are in regular personal contact with the incapable 

person and the persons from whom the incapable 

person receives personal care.



5.  Thou shalt foster regular personal contact 

between the incapable person and supportive family 

members and friends of the incapable person.



6.  Thou shalt, in accordance with the regulations, 

keep accounts of all transactions involving the 

property. 

A mistake often made is the comingling of the 

incapable person’s accounts and the attorney for 

property’s bank accounts. 

Ensure that you separate the accounts.



7.  Thou shalt exercise the degree of care, 

diligence and skill that a person in the business of 

managing the property of others is required to 

exercise.



8.  Act exclusively for the benefit of the incapable person, 
putting your own interests completely aside. 

Be aware of the risk in borrowing or taking a gift from the 
grantor’s/donor’s money for yourself or your family. 

Since you have a fiduciary duty to act only in the interests 
of the incapable person, there is a presumption of undue 
influence, and you may be called upon in court to show 
that the incapable person gave you the gift “full, free and 
informed.



9.  Create a management plan outlining the details 

of the property and the plans to manage the 

property.



10.  Thou shalt not dispose of property that is 

subject to a specific testamentary gift in the 

incapable person’s will.



D) Difficult Decisions and Tradeoffs

If the grantor/donor can no longer safely reside in their 

home alone they may have to be relocated to a retirement 

home. 

Staying in their home might result in unaffordable 

expenses for 24 hour nursing care, retrofitting the home to 

make it handicap-accessible, and monitoring staff.

more



POA has to assess if the grantor/donor has sufficient 

liquid assets to meet current/future expenses.

Liquidate assets to meet expenses? Which assets? 

POA has to take into account is the last will and 

testament of the grantor/donor.



In Ontario, the law requires an attorney for property to 

determine if the grantor/donor has a will and what the 

provisions of the will are. 

The law forbids the attorney from disposing of property 

that is subject to a specific testamentary gift (this does 

not include money) unless it is necessary to comply 

with the attorney duties.



E) Develop a Management Plan

When making a decision or management plan one 

always has to ask whether the decision made is in the 

best interests of the donor/grantor. 

It is not about being fair to the grantor’s/donor’s family.

more



Law permits the POA for property to make gifts 

and/loans to family members and friends of the 

donor/grantor under certain circumstances.

A gift or loan may be made to the donor/grantor’s 

friends and relatives or to charities if there remains 

enough money to satisfy the needs of the grantor/donor.

more



It may also be made if there is reason to think, based 

on intentions expressed before the donor/grantor 

became incapable that he/she would have made these 

gifts/loans if he/she were capable. 

One such circumstance is when the grantor’s/donor’s 

last will and testament bequeaths the asset in question 

to the intended recipient of the gift.



3.  An adverse inference may be drawn if the 

trustee fails to retain receipts supporting 

substantial cash withdrawals or expenses charged 

against the incapable person’s property and that 

attorney will be held personally liable for the 

unsubstantiated withdrawals. 



Elder Abuse

There may be as many as 150,000 seniors being 

victimized in Ontario. 

The elder abuse can take many forms. One common 

form of elderly abuse is financial. 



Preventing Abuse: recent US study found…

➢ More than 80% of victims of abuse under a durable POA are 

victimized by relatives, mostly immediate family members. 

➢ Although financial elder abuse often if viewed as involving 

vulnerable victims, victims of the abuse usually are competent. 

➢ One national study…revealed that 57% of the principals were 

competent when the abuse occurred.  The agents in those cases 

misappropriated more that half of the principals’ assets in 70% of 

the cases.



Signs of Elder Abuse

According to the Toronto Police Service Website these are some 

signs to watch out for:

➢ Has the Power of Attorney been changed?

➢ Is the elderly person suddenly short of money to pay for living 

expenses?

➢ Has the elderly person been brought to sign legal documents they 

say they don’t understand?



Red Flags
When large gifts or transfers of money take place:

It is normal for children to become joint account holders in order to 
help parents pay their bill. 

However, it is suspicious for large chunks of cash to be transferred 
out of the joint accounts as gifts or expenses unrelated to the real 
owner of the account. 

Often the powers of attorney say that their elderly parent gave them 
this money as a gift.



Recall: a POA is a fiduciary. Duty to act diligently, 

with honesty and integrity, and in good faith for the 

donor’s benefit. 



Options if you suspect Elder Abuse In 

Financial Matters

Call the Police: The problem it is not always viewed as a 

crime. 

Furthermore, the police will sometimes view accusations 

against a power of attorney as a family dispute not 

warranting police charges.



Call the Office of the Public Guardian and Trustee.

The problem: they are under resourced and view 

themselves as a last resort. 

If it is a very serious financial abuse they will investigate and 

apply to court to become the abused elderly persons 

Temporary Guardian of Property.



Hire a Lawyer and seek an accounting. 

If you believe an elderly person is being financially 

abused write down all the facts you are relying upon 

to support that belief.



The lawyer you hire will want to know:

1.Who is the power of attorney for property?
2.Who has control over the elderly person?
3.What is your relationship to that elderly person?



If a court has found that the POA abused their 

position the court can:

➢ Remove him/her, 

➢ Appoint a new guardian of person. 

If that POA has been unjustly enriched at the expense of the elderly 

person then the court may order restitution. May be impossible to 

recover the asset taken in its original form.



➢ In B.C. the Act calls for donors to appoint a “monitor”, 

who is empowered to require the attorney to produce 

accounts whenever the monitor is concerned that the 

attorney is not fulfilling his/her duties.

➢ In Manitoba, the attorney must provide an annual 

accounting to the person named in the POA, or where 

no one is named, to the donor/s nearest relative.



Court Case: Stopping the Donor from Acting 

Improvidently

Perhaps the most important limitation on an 

attorney’s powers may be that the attorney cannot 

stop the donor from dealing in his or her assets—a 

court finding of incompetence in necessary for this.



McMullen v. Webber et al.

The plaintiff was 86 at the time of the trial.  The 

respondents were his two daughters.  Acting as POA, 

they had transferred 99% of the equity in their father’s 

condo to their respective husbands.

The plaintiff sought a declaration that this transfer was 

null and void and that the money be transferred back.  



The daughters opposed the motion and made an 

application that the plaintiff submit to a medical 

examination before any order regarding title to the 

condo.

More background…



In Feb 2002, the plaintiff’s spouse of almost 60 years died.  A few 

months later, in June 2002, he was off to Hawaii to visit a friend.  

While there he met Ms. Spiritos, who was 42 years old (almost half 

his age).

A friendship developed and the plaintiff stayed on in Hawaii  for about 

3 months.

Some time later, while helping her father with a computer problem, 

one of the daughters saw an email he had written to Ms. Spiritos; it 

led her to believe he was sending money to his new friend.



A decision was made to monitor his email and banking 
activity.  A review disclosed that his very limited 
investments had been depleted.  His only other 
resources were this modest pension and his condo.

By summer of 2004, the defendants felt obligated to 
protect his only remaining asset and as his attorneys, 
transferred 99% to their husbands.  In Sept 2004, they 
contacted a doctor requesting a declaration of financial 
incompetency.



They were referred to a psychiatrist who, in Oct 2004, 

found him competent.

At trial were two issues: 

1) did the daughters misuse the POA; 

2) 2) if so, what was the appropriate remedy?

How did the Court Rule?



The Court found there was no evidence that he was 

incapable of managing his affairs and that the 

daughters breached their fiduciary duties.  

The POA also required the attorneys to provide the 

donor with an accounting. Here again, the daughters 

failed.  

The Court unilaterally ruled in his favour.



Court Case: Put your own interests aside

Sherrell was the only one of the four siblings who lived 
near her mother. She took care of Mom and helped 
administer the finances. 

To facilitate the process Mom gave a POA for property in 
favour of Sherrell. 

The lawyers were called in when Mom died and certain 
financial transactions came to light.

more



One month prior to her mother’s death, using the POA, 

Sherrell transferred $35,000 from her mother’s account 

to her own. 

The lawyer for the brothers claimed the transfer of 

money was an unauthorized withdrawal and should be 

returned to the Estate.

more



Sherrell testified that the money was transferred from 

the account at Mom’s instructions so as to set up an 

RESP for her children. 

Sherrell had no evidence in writing of her mother’s 

instructions. 

Her brothers cried foul.

more



Upon reviewing the evidence, the court was skeptical 

of the claim that Mom wanted to gift to Sherrell 

$35,000 but stopped short of making a determination 

that Mom did or did not give those instructions. 

Instead the judge focused in on the common law duty 

of a fiduciary and the obligations of an attorney for 

property.



The court noted that Sherrell’s transfer of the $35,000 

was a clear breach of her fiduciary duty as an attorney 

for property. 

According to this Ontario Superior Court Justice, as a 

fiduciary, it was Sherrell’s duty to not use the Power of 

Attorney to benefit herself. 



This case raises many questions. 

Imagine a husband and wife appointing one other as the 
other’s power of attorney.

What happens when one becomes terribly ill and the incapable 
spouse tells her husband to buy himself a new suit and some 
groceries? 

Has the husband breached his fiduciary duty? 

Would it make a difference if she told him to buy an expensive 
car?



Court Case: When a POA isn’t the right 

person for the job

Corewyn v. McCulloch

This case involves Ena and Bill, a married couple who each have 

children from prior marriages.

In 1999, Ena granted Bill a POA for property and personal care. 

Eight years later, Ena was diagnosed with Alzheimer’s dementia. 



While Bill was Ena’s POA, he did not participate in healthcare 
decisions with respect to Ena. 

It was Donna, Ena’s daughter from her first marriage, who 
managed Ena’s personal care and property. 

Over time, the relationship between Bill and Donna broke 
down. 

Frustrated by her lack of access to Ena’s medical information, 
Donna brought an application to be appointed as Ena’s POA 
for property and personal care.



While Bill technically held the POA for Ena, there 

was ample evidence that Donna was Ena’s de facto 

power of attorney for years.

It was Donna who advocated for Ena’s care, visited 

her regularly and made medical decisions on behalf 

of Ena.



Generally, courts will pay considerable deference to 

the choice of who is to be the POA if there is a 

written POA executed when an incapable person 

was of sound mind. 

Often, to be removed, there must be evidence of 

misconduct or neglect to terminate a written power 

of attorney.



When examining the best interests of an incapable 
person, a court will take into consideration the person’s 
needs at the time of the application. 

In cases where there is no misconduct, a court can 
change a POA if the original appointment no longer 
serves the person’s best interests.

In this case, there was no evidence that Bill mistreated 
Ena.



How Did the Court Rule?



Justice Sweeney appointed Donna as Ena’s POA all 

the same. 

Why?

Because the overriding factor was Ena’s best 

interests.



Court Case: Paying Children to Care for their 

Parents?

When children grow up and start families of their own, 

they remain involved in their parents’ lives to varying 

degrees. 



When private nursing costs tens of thousands of 

dollars per year, should the adult child who elects to 

care for a parent at home be allowed to claim 

compensation for the care provided? 

If so, how much compensation is reasonable?



The decision in Brown, Re, stands for the 

proposition that, under certain circumstances, 

Guardians of the Person/POA for Personal Care 

are entitled to compensation and provides the 

principles for determining the appropriate amount 

of compensation.



In Childs v. Childs, the parent, Eileen, was 88 years old 
and suffers from Alzheimer’s disease. Eileen’s stated 
wish was to continue living in her home, but she was 
incapable of managing her property and personal care.  

Eileen has four children – Andrew, Caroline, Michael and 
Peter. 

Of the four children, only Caroline is actively involved in 
her mother’s life.



In her response to the application, Caroline claimed 

compensation on two grounds: 

(1) for live-in personal care services provided to her 

mother from July 25, 2011 to October 30, 2013 and 

(2) for her role as a Guardian of the Person going 

forward.



Caroline’s live-in support allowed Eileen to remain living 
at home which was of “priceless” value to her mother.

Two of her three brothers supported the idea that Caroline 
was entitled to some compensation for providing Eileen 
with personal care. 

Her brothers proposed that Caroline receive a 
salary/honorarium of $60,000 per year or an amount 
equivalent to the cost of employing live-in help for Eileen.



Caroline claimed $133,000 for the care that she 

provided to Eileen for the 2 years prior to her 

appointment as Eileen’s Guardian of the Person.



How did the Court Rule?



Ultimately, Caroline was awarded $25,000 for the 

personal care services that she had provided to her 

mother – much less than the amount she originally 

claimed. 

The reduced amount of compensation awarded was 

likely connected to the remainder of Caroline’s evidence.



Caroline provided evidence that she cared for her 

mother without any expectation of compensation and 

was not able to lead any evidence that she had made 

significant sacrifices to care for her mother. 



The judge commented that a child should not be paid to 

care for an ailing mother as the mother was not 

compensated for raising her children.

Without proof that an adult child made significant 

sacrifices to provide personal care to a parent, it is likely 

that awards for personal care will be reduced to account 

for the presumption that families should care for their 

ailing members without being paid to do so.



Going forward, Caroline claimed $53,600 per year for her 
role as Eileen’s Guardian of the Person. 

Again, Caroline was awarded far less than she had 
claimed at $500 per month (combined with room and 
board at Eileen’s house). 

However, Caroline was also permitted to claim 
reimbursements for reasonable expenses incurred on 
behalf of Eileen.



When examining Caroline’s claims for compensation, 

Justice Tranmer draws a distinct line between the duties of 

a Guardian of the Person and someone who provides day 

to day care for a parent.

In this case, an adult child who provided caregiving to an 

elderly parent was awarded a small amount of money for 

her efforts. However, this does not mean that caregiving 

will be compensated across the board. 



Court Cast: Establishing a Trust, Banton Vs. Banton

George gave continuing POA to his two sons.  At age 88 he 

moved to a retirement home and became involved with a 31-year-

old waitress.  In a short period of time:

a) A doctor finds George to be incompetent to manage property

b) his sons use the POA to transfer $400,000 of his money to an 

irrevocable inter vivos trust of which George was the sole 

income and capital beneficiary during his lifetime, the sons 

being the ultimate capital beneficiaries.



c) George and the waitress (Muna) marry

d) George made a new will of which Muna is the sole 

beneficiary and grants her POA



At trial the will was found to be invalid for lack of 

capacity; the marriage, however, was valid.

How did the court rule regarding the sons setting up 

the trust?



In setting up the irrevocable inter vivos trust, the sons 

were found to be in breach of fiduciary duty to their father.

While the court noted that the POA was broad enough to 

set up the trust, they breached their fiduciary duty 

because they gave irrevocable remainder interests to 

certain beneficiaries (themselves).



Under the Family Law Act, George’s wife would have 

been entitled to her portion of the estate as per 

intestacy rules.  



Court Case: Inter Vivos Transfer to Ultimate 

beneficiary of Donor’s Estate

In Re Goodman, the son of an incapable woman was appointed 
her committee.  Under her will, the incapable woman’s estate 
was to be divided equally between her son and her daughter.

The son sought to have two properties transferred to himself 
and his sister.  It was submitted that, absent the two properties, 
the estate would remain large enough to generate an income 
stream sufficient to meet their mother’s needs, while the 
transfer save on probate fees and capital gains tax.



How did the Court Rule?



The Court characterized the transfer as an advance on 

the inheritance to two parties. 

It rejected the proposed transfers, stating that as 

fiduciary, the son had a duty to act exclusively for the 

benefit of the patient.  

In this case, the benefits would be for the beneficiaries 

of the estate.



Court Case: more Inter Vivos Transfer to 

Ultimate beneficiary of Donor’s Estate

In Re Bradley Estate, the incapable person’s committee 

sought to avoid US estate tax. The patient (Mrs. B) suffered 

a brain hemorrhage and stroke at age 63 which rendered her 

incapable.  Although there was certainly on the issue, her life 

expectancy was considered to be short. Although a resident 

of Canada for many years, Mrs. B remained a US citizen and 

her estate would be subject to US estate tax.  



As US attorney advised that, to minimize US estate 

taxes, the committee should make a series of 

annual gifts to Mrs. B’s spouse, children, and 

perhaps, grandchildren.

How did the court rule?



It could not approve the proposed gifts because the 

plan would result in a substantial reduction of the 

patient’s estate (from $2.6M to $809,000); and since 

the patient was only 65, she might live for an 

indeterminate number of years with increasing medical 

expenses, which her reduced estate may be 

inadequate to cover.



Court Case: Transferring the RRSP?

Desharnais v. TD Bank

In managing the affairs after incapacity, the attorney 

transferred a RRSP to another financial institution 

within the same banking group.



The common-law spouse had been the beneficiary of the 

RRSP.  She was not left anything in her partner’s will.  

This transfer had the effect of revoking the original 

designation and no new designation could be made.  

The result was that the RRSP proceeds would fall into the 

estate, depriving the spouse of the intended gift.



The surviving spouse sued the financial institution 

for suggesting and allowing the RRSP transfer.

How did the Court Rule?



The court ordered the bank ought not have permitted 

the transfer.  

The court ordered the bank to pay the surviving 

spouse the funds she would have otherwise 

received.



Court Case: Beneficiary Designations for 

RRSPs and RRIFs?

In Bramley v. Bramley Estate the deceased held an 

RRSP and his son was the beneficiary. 

In 1991, the deceased created an RRIF with some 

money from his RRSP, and in 1997 transferred the 

balance in the RRIF when he turned 70.



The deceased never revoked the beneficiary for the 
RRSP.  

At trial, the son argued that he should be designated 
beneficiary of the RRIF.

How did the Court Rule?



The Court ruled that the RRSP and the RRIF were two 

separate instruments created by separate statutory 

provisions.

As such, the beneficiary designation in the RRSP did 

not automatically roll over and transfer to the RRIF.  

The Estate became the beneficiary of the RRIF 

proceeds.




