
Will Substitutes



Outline
• The Income Tax Consequences of Inter Vivos Transfers
• What is a Gift?
• Presumptions of Resulting Trust and Advancement
• Joint Ownership with Right of Survivorship
• Inter Vivos Gifts
• Donatio Mortis Causa “Deathbed Gifts”
• Inter Vivos Trusts
• Beneficiary Designations



Although wills are thought of as the means by 
which a person disposes of their property at death, 
the bulk of one’s estate passes outside of their will. 

In recent years, estate planners have increasingly 
sought to achieve this by using will substitutes 
such as:



Using will substitutes such as:
• Making inter vivos gifts
• Transferring property into joint ownership with 

right of survivorship
• Transferring assets to an inter vivos trust
• Making RRSPs, RRIFs, and life insurance 

payable to a named beneficiary (other than the 
estate)



Benefits of Will Substitutes
• A reduction in probate tax payable
• Creditor protection (in certain circumstances)
• Protection from wills variation claimants
• No delays: probate process can be long
• Privacy: probate is a public process
• Testamentary capacity: less open to 

challenges based on mental capacity or 
undue influence



Income Tax Consequences of 
Inter Vivos Transfers

Before any transfers are made, income tax consequences 
should be considered. 
Sometimes the deemed disposition rules will not be a problem:

• Gift is cash or near-cash
• Gift is capital property but has not yet increased in value
• Gifted property was the transferor’s principal residence
• Transfer is to a spouse or common-law partner



Transfer of Joint Interest
On death the property simply passes automatically without any 
probate.

Where a parent transfers property into joint tenancy (or 
anyone else other than a spouse or common-law partner) 
CRA’s position has been that the parent has disposed of 50% 
of the interest and the proceeds of the deemed disposition are 
then 50% of the FMV. At death the remaining 50% is 
assumed disposed of immediately before death at FMV.



Rollover to Spouses, Common-law Partners, and 
Certain Trusts

In an exception to the general rule, the ITA allows a taxpayer 
to rollover tax-free capital property where the taxpayer 
transfers it to his/her spouse or common-law partner or to 
certain trusts. The realization of the capital gain will be 
postponed.

Note: that with the attribution rules, the gains and losses 
realized by the transferee may be attributed back to the 
transferor.



Conditions that must be satisfied:
The property must be capital property.
Both transferor and transferee must be resident in Canada 
at time of transfer; and the transferee must be either:

a) spouse or common-law partner
b) former spouse or common-law partner (and property 

is part of a divorce settlement); or
c) a spousal trust, an alter ego trust, or a joint partner 

trust



Alter Ego & Joint Partner Trusts as a

Life Insurance 

Sales Concept



Alter Ego and Joint Partner Trusts
Alter Ego trust
Created by a person age 65 or older for the exclusive 
use of the settler during his/her lifetime.

In other words, as long as the settler is alive, no other 
person may receive income or capital from the trust.  



Alter Ego and Joint Partner Trusts
Joint Partner trust
Also created by the settler age 65 or older, but is for 
the exclusive benefit of the settler and his or her 
spouse during their lifetime. 



Alter Ego and Joint Partner Trusts
For both trusts, the settler would have complete 
discretion over the selection of trustees—for example, 
the settler could act as sole trustee or could be one of 
many.  

If it is a Joint Partner trust, the settler and his or her 
spouse could act as trustees.



Alter Ego and Joint Partner Trusts
Income Tax Considerations:
As inter vivos trusts, both Alter Ego trust or Joint 
Partner trust will be taxed at the top marginal tax rate 
on all of its undistributed income.

Income may be allocated to the settler, or in the case of 
a Joint Partner trust, to the settlor’s spouse, and will 
then be taxed at the recipient’s own marginal rate. 



Alter Ego and Joint Partner Trusts
Income Tax Considerations:
The deemed disposition is deferred until the death of the 
settler, or the death of the survivor of the settler and the 
spouse.

At that time, a deemed disposition will occur within the 
trust and, because this will be considered an inter vivos
trust, tax will be payable at the top marginal rate on 
realized capital gains.



Alter Ego and Joint Partner Trusts
Income Tax Considerations:
It is stretching to suggest that Alter Ego and Joint 
Partner trusts present significant tax planning 
opportunities. 
They Do Not as income is not taxed at a lesser rate 
than would be without the trusts.

• Rather, the main planning benefit of these trusts 
appear to be in the area of estate planning.



Alter Ego and Joint Partner Trusts
Planning Opportunities:
A probated will is a public document and cannot remain 
confidential or secret. 

An Inter Vivos trust, on the other hand, need never 
come to the attention of anyone other than the settler, 
trustees, and beneficiaries.  Where secrecy is a 
concern, these trusts have a significant advantage over 
wills.



Alter Ego and Joint Partner Trusts
Planning Opportunities:
An Alter Ego or Joint Partner trust is NOT a complete 
substitute for a will.  Clients should have a will to deal 
with any assets not held within the trust.  A will can also 
deal with issues not appropriate for a trust such as 
guardianship for children.



Alter Ego and Joint Partner Trusts
Planning Opportunities:
Less susceptible to litigation:
All provinces have laws under which parties can challenge 
the validity of a will for reasons of undue influence or the 
mental incapacity of the testator.  
These laws will not apply to the property passing to 
beneficiaries under an Inter Vivos trust (including Alter Ego 
or Joint Partner trusts) making such trusts less susceptible 
to litigation.



Alter Ego and Joint Partner Trusts
Planning Opportunities:
May act as an alternative to a power of attorney for 
property. 

Can allow the property to be managed more effectively, 
as the individual can generally provide more specific 
directions to trustees under a trust agreement than can 
be given under a power of attorney.



Alter Ego and Joint Partner Trusts
Role of Life Insurance:
Recall - Since the deemed disposition will occur within 
trust, it will be the trust rather than the deceased’s 
estate, that is responsible for the payment of income 
taxes. 



Alter Ego and Joint Partner Trusts
Role of Life Insurance:
Thus, it may be advisable for the trust to be the owner 
and beneficiary of the insurance policy.

Insurance premiums could be paid with trust income or 
capital, or, alternatively, the settler could pay premiums 
out of his/her remaining personal resources.  

Insurance proceeds paid to the trust will not form part 
of the deceased’s estate and will be free of probate 
fees.



Transfer of a Remainder Interest
A person owning real property may create two 
ownership interests:

1. a life interest
2. a remainder interest

Example: she may divide her whole interest into a life 
interest for the herself, with the remainder interest 
(right of ownership after death of the life estate holder) 
going to her child.



When the person dies (with life tenant still alive), the value 
of the remainder interest will not be included in her estate 
and not subject to probate tax.

A qualified actuary is needed to value the remainder 
interest using present value and the life expectancy of the 
life tenant, and then deduct this from the value of the total 
gift to arrive at the value of the residual interest.  

Generally, the older the donor, the greater the value of the 
remainder interest, and the greater the amount excluded 
from probate.



What is a Gift?
The central element of a gift is the intentional giving to 
another without expectation of remuneration.  The 
essential ingredients:

• Intention to make a gift, without consideration
• Acceptance by the donee; and 
• Sufficient delivery or transfer of property

Recall: The courts will not complete an imperfect gift.



Court Case: Teixeira v Markgraf Estate: 
Can you cash a gifted cheque after the cheque 
writer dies?

You receive a cheque from a loved one who wishes to 
provide you with a gift. 

Days later, before you’re able to cash the cheque, 
your loved one dies. 

Are you still able to claim your gift?



In Teixeira v. Markgraf Estate, the applicant, Mr. Teixeira, 
brought a claim against the estate of his neighbour Maria 
Markgraf for payment of a cheque she wrote to him six days 
before her death. 

For years, Mr. Teixeira provided support and assistance to 
his neighbour without any thought of compensation. 

Shortly before her death, Ms. Markgraf provided a $100K 
bequest to Mr. Teixeira in her Will and also wrote him a 
cheque for $100K. 

more

http://www.ontariocourts.ca/decisions/2017/2017ONCA0819.htm


When Mr. Teixeira brought the cheque to Ms. Markgraf’s 
bank, he was turned away and told the bank would need 
to make further inquiries. 

The bank did not tell Mr. Teixera that Ms. Markgraf’s 
account held insufficient funds to cover the cheque 
(although she had sufficient funds in her other 
accounts). 

more



Days later, Ms. Markgraf died and the bank, being 
informed of her death, froze her accounts. 

Mr. Teixeira unsuccessfully attempted to deposit the 
cheque at his own financial institution the next day.

How did the Court Rule??



The Court of Appeal held that the cheque was subject to 
the law of gifts and the three elements of a valid gift 
needed to be met:

1. an intention to make a gift on the part of the donor, 
without consideration or expectation of 
remuneration;

2. an acceptance of the gift by the donee; and
3. a sufficient act of delivery or transfer of the property 

to complete the transaction.



While the first two elements of the test were met, 
the Court of Appeal grappled with the issue of 
whether the delivery of the cheque itself was 
sufficient to constitute delivery of the gift. 



The Court found that receipt of the cheque did not 
constitute delivery. 

The cheque itself was not a transfer of property, but 
rather a direction by Ms. Markgraf to her bank to pay 
$100K to Mr. Teixeira. 

more



At any time prior to the cheque being cashed, Ms. 
Markgraf was able to revoke her direction to the 
bank. 

As she retained control over the property to be 
gifted, the gift was not completed.



Once it received notice of Ms. Markgraf’s death, the 
bank, lost all authority to make payment of the cheque and 
Mr. Teixeira could not oblige the estate to honour the gift. 

Mr. Teixeira was therefore out of luck in bringing his claim.

Lesson learned: when you receive a gift of cash by way 
of cheque, cash it ASAP.



Methods of Making Gifts
There are three main procedures to make an inter vivos gift:

1. By deed or other written instrument
2. By delivery where the subject of the gift admits 

delivery Example: An auto may delivered by giving a 
bill of sale or a transfer of ownership license. Shares 
my be given by depositing them with an agent with 
instructions to register them in the donee’s name.

3. By declaration of a trust: It need not be formal. But 
proof helps.



Note: Where an inter vivos gift has been made 
without documentation, the onus of proof will be on 
the donee if the validity of the gift is later challenged.  

The standard of proof is such as to leave “no 
reasonable doubt” about the donor’s intentions.



Proving and Documenting Inter Vivos Gifts
If a gift has already been made, the estate planning 
process should involve documenting it for the future 
reference of executors and beneficiaries (should the 
transfer be later disputed).

Medical evidence as to capacity may be helpful as well.



Proving and Documenting Inter Vivos Gifts
A declaration or deed of gift should contain:

• An unambiguous description of the property to be 
gifted.

• The current market value of the property, as well 
as the basis on which the value has been 
determined.

• Confirmation that no consideration was paid.
• The date the gift was made. more



A declaration or deed of gift should contain:
• If the donee is married, a declaration that any 

income from the gifted property is to be excluded 
from the recipients' net family property.

• The signature of the donor (need not be 
witnessed, but it helps).

• The signature of the recipient (not strictly 
necessary).



Proving and Documenting Inter Vivos Gifts
Notice to Family
If a gift may be challenged after the donor has died, the 
challenge may be pre-empted by putting the expected 
challenger on notice during he donor’s lifetime, so as to 
allow him/her to either challenge the gift immediately 
(and possible risk disinheritance) or face estopped-type 
arguments later.



Presumptions of Resulting Trust and Advancement
Parents often make transfers of assets to their children:

• Sometimes this is meant as a gift
• Sometimes it is for other purposes such to avoid 

probate taxes or so the child can pay their parents’ 
bills.

When in doubt, the courts do NOT assume a gift and it 
may be up to the done to prove that a gift was 
intended.



Planning point
The transferor should be careful to document his/her 
intentions (best when the transfer is made).

Example: Parent makes a gratuitous transfer to a child, 
years later has a falling-out and then makes a 
declaration that no gift was intended.



Presumption of Advancement
Pecore v. Pecore and Madsen Estate v. Saylor
The court held that the Presumption of Advancement 
should apply where the transferee is a minor child or 
spouse of the transferor.  

For example, where a parent transfers assets to its 
minor child, we can assume a gift (without any other 
evidence).

more



Presumption of Advancement
Pecore v. Pecore and Madsen Estate v. Saylor

If the child is not a minor, the starting assumption is 
that the asset is not gifted, and that the child in 
“holding” the  asset in trust (Presumption of Resulting 
Trust) for the parent’s estate and to be distributed 
according to the will.



Types of Evidence to rebut either assumption
• Clear and detailed bank documents may provide 

strong evidence of intention.
• Control and use of funds during the transferor’s 

lifetime of limited utility in determining intent.
• Granting a power of attorney may be evidence of a 

gift where a right of survivorship is also granted, 
especially when there is evidence that the transferor 
understood the difference between the two.



Court’s Impression…
A critical factor will be the court’s impression of the 
credibility of the testimony presented.  

In Pecore, testimony by the transferor’s lawyer was 
deemed credible while in Masden Estate v. Saylor, the 
Supreme Court found the transferee to be “evasive and 
conflicting.”



So if the Court is unable, after all the testimony and 
evidence, to reach a conclusion it is then that the 
respective presumptions will be applied.

A planning objective should be to avoid any such 
litigation.



Joint Ownership with Right of Survivorship
In a joint tenancy, the co-owners hold the property as a 
unified whole such that each holds an equal interest. 

In a tenancy in common, one co-owner may be entitled 
to a greater proportionate interest in the property than 
the other.  

The other main difference is the right of survivorship.



For property jointly with a right of survivorship, a 
testator wanting to gift his/her interest (to 
someone other than the joint owner(s)) must first 
sever the joint tenancy, and not merely make a 
testamentary disposition.



Severance of Jointly Held Property
Three rules are relevant:

1. Unilaterally acting on one’s own share, such as 
selling it.

2. A mutual agreement between the co-owners to 
sever the joint tenancy.

3. Any course of dealing sufficient that the interests 
of all were mutually treated as constituting 
tenancy in common.



Normally, with Joint tenancy (and rights of survivorship) 
the property, if not sold, passes automatically by operation 
of law to the surviving joint tenant upon death.

Even so, the Courts have shown that it is possible to 
sever Joint tenancy (before death) so that each tenant 
can dispose of their respective part.

In Ontario, for example, a spouse can unilaterally sever a 
joint tenancy even where it involves a matrimonial home.



Planning Considerations

With rights of survivorship, jointly held property passes 
automically upon death, avoiding probate.

Although the principal residence is commonly held 
jointly, joint ownership is not limited to real property.

Property can be transferred into joint tenancy with 
one’s spouse without tax consequences. 

more



As long as the marriage does not dissolve, and the 
intention is to leave everything to the other spouse (or 
common-law partner), joint tenancy is a practical way 
to reduce probate tax (or defer until the second death).

Children may be added but this can have serious tax 
(and non-tax) consequences.



Before transferring property to save probate 
consider:

• It will not be possible to recover the property without the 
consent of the transferee.

• The assets transferred will be subject to the claims of 
creditors of the transferee.

• Family law implications.  In some provinces, a surviving 
spouse may not have to account for assets received by 
reason of joint ownership with the deceased spouse.

In Ontario, the surviving spouse’s net family property does 
reflect property received by right of survivorship. more



Before transferring property to save probate 
consider:

• The transferor’s testamentary wishes may be frustrated. 

Example: spouses with children from a previous marriage may wish 
to make a bequest of a certain value to one another, while leaving the 
residue of their estate to their respective children. 

However, if the bulk of the estate has been put into joint tenancy, it 
will pass to the surviving spouse, and ultimately be distributed 
according to the latter’s will (i.e. the children of the first spouse may 
miss out).



When the new joint owner is a child (rather than 
spouse) of the transferor, potential problems are:

• The child’s consent will be necessary to mortgage 
or sell the property.

• Exposure to creditors of the child.
• Deemed disposition at FMV has occurred
• Where the property is a principal residence, an the

transferee does not live there, one-half of principal 
residence exemption is lost for following years.



When the new joint owner is a child (rather than 
spouse) of the transferor, potential problems are:

• If the property is occupied by the child and his/her 
spouse as their matrimonial home, and the child 
predeceases the parent, matrimonial status may 
override the right of survivorship and produce a 
severance.  

The deceased child’s interest may then pass to 
his/her surviving spouse.



When the new joint owner is a child (rather than 
spouse) of the transferor, potential problems are:

• Finally, should the transferor regret the transfer into 
joint tenancy, a severance of the joint tenancy will 
not restore the transferor’s exclusive ownership; 
rather, the parties will hold their respective interests 
as tenants-in-common.



In Sum

Joint accounts, at worst, are a litigation nightmare!!!

The parent should document, document, 
document, their intentions (in a will or separate 
document).



Court Case: Sawdon Estate v. Sawdon 2014

An aging father placed several bank accounts into joint 
names with two of his five children. He told these two 
children that the funds were to be distributed equally 
among all of his children on his death.

The father died: to whom did the funds belong?
The father’s estate, the two children, or all of his 
children?



Court Case: Sawdon Estate v. Sawdon 2014
The Court of Appeal ruled that when the father 
transferred the bank accounts into joint names he 
created a trust at that time.

In legal terms, from the time the accounts were open 
the two sons holding legal title did so for the beneficial 
right of survivorship in trust for the children in equal 
shares.

more



Sawdon is interesting because a testator can 
sometimes “have his cake and eat it too”

1. Joint accounts can be used to prevent assets from 
falling into the estate (and probate taxes) because 
the joint accounts are not held for the estate.

2. A testator can ensure that the joint owner(s) does not 
receive the entire amount on death, but can be 
divided amongst a group of beneficiaries who may 
be different from the beneficiaries in the will.



Court Case: Mroz v. Mroz 2015 
An elderly mother transferred title to the family home 
jointly to herself and her daughter, while at the same 
time executing a will that said the gift of the house was 
contingent on the “co-owner” selling it within a year of 
the testator’s death, and using the proceeds to pay 
bequests to the deceased’s grandchildren.

more



Court Case: Mroz v. Mroz 2015 
When the mother died, the “co-owner” sold the house 
and kept the proceeds.

How did the Court Rule?

Was the transfer a gift or was it a resulting trust?

more



Court Case: Mroz v. Mroz 2015 
The Court of Appeal ruled that the will was compelling 
evidence that the deceased had not intended an 
immediate gift to her daughter.

The result was that the house was an asset of the 
deceased’s estate governed by her will.



Mroz or Sawdon?
• In Sawdon, it was ruled that the testator’s intention was 

to establish an immediate inter vivos trust for the benefit 
of persons other than those in the will.

• In Mroz, on the other hand, the intention was to place a 
post-mortem obligation on the joint owner.  Its obligation 
did not arise until after the testator’s death.



Planning Points
• When property is gratuitously transferred 

into joint tenancy, the transferor’s 
intentions should be documented (at the 
time of transfer).

more



Planning Points
• The greater the life expectancy of the parent, the 

less appropriate will be a probate planning-inspired 
transfer of assets into joint ownership with his/her 
child.  

The costs and risks will be immediate: the savings not 
realized until death of the parent.



Gifts with Strings Attached
Problems typically arise where deeds and similar 
transfers are prepared, and the grantor retains control 
over the deed and does not intend that it shall have 
effect until his or her death. 

If that is the situation, then the deed is really a will.



Court Case: Carson v. Wilson (1961)
Mr. Wilson owned certain parcels of land and executed 
deeds and lodged them with his solicitor with instructions 
to hold them and not deliver them until after his death.

It was always understood that Wilson could demand to 
documents back at anytime. 

Wilson managed the properties until his death. 

more



Court Case: Carson v. Wilson (1961)
The court held that the transactions were ineffective to 
transfer title as there was no delivery of the documents, 
and in any event, they were not intended to take effect until 
his death. 

The court found that the transfers were testamentary in 
nature, and since they did not comply with the formalities of 
the wills act, they failed. 

more



Court Case: Carson v. Wilson (1961)
It was also found by the court that they could not take 
effect as inter vivos trusts, because Wilson retained 
complete control over the properties while he lived, and he 
did not intend to create an inter vivos trust.

Moreover, because the formalities required by a will had 
not been complied with, the documents did not effect 
testamentary gift either.



Planning Points
• Where the transferor retains beneficial ownership, 

transfer of legal title to his/her child (or anyone else) is 
generally not an effective way of avoiding probate.

• A parent who gives an adult child the cottage will reduce 
probate fees, while enabling the child to claim the 
principal-residence exemption if he/she does not 
already own a principal residence.

more



Planning Points
• Where a parent transfers property to his/her child 

and the child subsequently runs into financial 
difficulties and transfers the property back to the 
parent, the second transfer may be attached as 
fraudulent.



Donatio Mortis Causa “Deathbed Gifts”
• A gift made in contemplation of death and conditional 

upon it.
• Such a gift is recognized as inter vivos and does not 

form part of the estate and is therefore not subject to 
probate tax.

• Before death, it is revocable.



Basic Attributes

1. Gift must be made with a view of the donor’s death.
2. Gift must be conditional upon death of the donor from a 

disorder existing at the time the gift is made.
3. There must be adequate delivery of the subject matter.

So, a person in good health cannot dispose of his/her 
estate by making a series of donationes mortis causa.



Constructive delivery may suffice.

In Re Calaiezzi Estate, it was held that the donor’s 
verbal instructions that a loan agreement be torn up 
constituted sufficient delivery of the gift (even 
though the papers could not be found at the time).



On the other hand, in Costiniuk v. Official Administrator, 
although the Court was satisfied that the deceased wished 
the plaintiff’s to have “everything” and declared such 
shortly before her death, the gift was not effected for lack 
of adequate delivery.

Exception: It held that when the deceased gave the 
plaintiff’s keys to her safety deposit box the deathbed gift 
was effected for the contents.



For something like the contents of a bank account, for 
delivery it is not enough merely to give something that 
identifies or locates the asset. 

In Re Smith Estate, the donee received a broken bank 
card (and no personal identification number) and where 
the donor subsequently withdrew money from the 
account, it was held that the deathbed gift was not 
established.



Real Property and the Deathbed Gift

In Canada most legal opinions indicate 
that real property cannot be passed 
along via a deathbed gift.



However, in England a Court of Appeal (Sen v. 
Headley 1991) ruled otherwise when the deceased 
handed over the keys of steel box containing the title 
deeds to the deceased’s real property.

The court found that the deceased had undoubtedly 
made a gift of a house in contemplation of his death. 



Conclusion of the Deathbed Gift
Donationes mortis causa have taken on new relevance 
as a means of avoiding probate tax; however, the 
requirement that death be imminent restricts its use as 
a planning technique.



Inter Vivos Trusts
Property transferred to a trust during one’s lifetime will NOT
for part of his/her estate (no probate tax). Other 
advantages:

• Avoid interruption of income for family members on 
death/incapacity of settler

• Permits settlor to see trust in operation and make 
adjustments as necessary

• Makes it easier to select the law that will govern the 
trust (rather than by the will)

more



Advantages of the Inter Vivos trust:
• Enables an ongoing business to continue operations 

without interruption
• Relieves the settlor of burden of investment mgmt
• Less vulnerable to attack (lack of capacity or undue 

influence) than a will or testamentary trust
• Can shelter assets from creditors, spouses, dependants



Trusts for Probate-planning

Make sense for elderly person (esp. suffering from 
dementia) and NOT recommended for younger persons.

NOTE: unless the trust is a alter ego, joint partner, or 
qualifying spousal trust, there will be a deemed disposition 
and capital gains tax.



Beneficiary Designations

Simply put, for those insurable,
Life Insurance is inevitably the least 
expensive means of funding estate liabilities.



Other Advantages of Life Insurance
• Received tax free

• Paid out quickly (avoid probate process and 
tax)



Like Life Insurance, RRSPs, RRIFS, and pension plan 
funds (with a named beneficiary) are excluded from the 
estate.

And if the beneficiary is from the family class, the funds 
are shielded from creditors of the deceased (Note: family 
law exceptions).

These benefits are lost when the estate is named as the 
beneficiary (or where a contingent beneficiary is needed 
but lacking).



Revocation of Beneficiary Designations

Although marriage can revoke a will (and the beneficiary 
designation contained within), this is not the case with 
beneficiary designations made outside the will. 

Note: The general wording of “I revoke all prior wills and 
testamentary dispositions” will NOT revoke a beneficiary 
designation.  It should be more precise.



Revocation of Beneficiary Designations

In many provinces, such as Ontario, a beneficiary 
designation can be revoked by an “instrument.”  

This need not be of any particular form.



Court Case: Burgess v. Burgess Estate (2000)
In the case Mr. and Mrs. Burgess divorced and, as part of 
the minutes of the settlement, Mr. Burgess agreed that 
Mrs. Burgess would be entitled to half of his deferred profit 
sharing plan. 

Mr. Burgess, however, never altered the beneficiary form. 



The Court ruled that this did not matter.

The separation agreement signed by both parties 
was an “instrument” that effectively cancelled the 
old designation and served as a new beneficiary 
designation.



Court Case: Gaudio v. Gaudio (2005)
The husband made his wife the beneficiary of his RRSP 
with the Bank of Nova Scotia, and his group life insurance 
policy with Great-West Life.

In Oct 2004, the parties entered into a separation 
agreement where the wife contracted out of her 
entitlement to a share of her husband’s estate.



The husband died a few months later.

The issue before the court was the effect of the 
separation agreement on the deceased’s RRSPs and life 
insurance policies.

The estate argued that the wife bargained away her right 
to the assets and that the separation agreement 
constituted an instrument of revocation of the beneficiary 
designations.



The separation agreement did not, however, contain any 
specific revocation of the beneficiary designations.

The Court had to determine if the separation agreement 
had any effect on the beneficiary designations.

How did the Court rule?



Regarding the separation agreement, the judge ruled that 
it was unclear and ambivalent regarding the beneficiary 
designations.

As such, the Court ruled that the deceased chose to leave 
his wife as the designated beneficiary.

The Lesson: Be clear and specific in a Separation 
Agreement!!!  



Court Case: Conway v. Conway (2006)
The first wife had been named the beneficiary of the group 
life insurance policy and pension plan survivor benefits.

The parties entered into a separation agreement that 
contained broad releases including releases of claims on 
one another’s estate.

The former husband died without having changed the 
designation.



How did the Court rule?



The Court ruled that the separation agreement was not a 
declaration as per the Insurance Act because it “did not 
identify the contract of insurance, did not describe 
insurance at all and no endorsement was made on the 
policy as a result of the separation agreement.”

The judge held that the first wife was entitled to the 
proceeds from the group life policy.



Court Case: Love v. Love (2011)
The deceased’s ex-wife applied for a declaration that she 
was the designated beneficiary of her ex-husband’s life 
insurance policy.
The couple were married in 1976 and had four children.  
While married, the deceased designated his wife as the 
beneficiary on his policy.
After their marital breakdown, the couple executed a 
separation agreement, but there was no direct or indirect 
mention of the deceased’s life insurance policy.



On March 8, 2006, the deceased sent an email to the HR 
manager with the subject “Change of Beneficiary.”

The email further stated the as a result of his recent 
divorce he wished to change his beneficiary designation on 
his “pension etc. (from my former wife to my son…).”  



The HR manager sent the change form to the deceased, 
which he only partially completed. 

The portion relating to the beneficiary designation of a life 
insurance policy was not completed.



How did the Court Rule?



The judge stated that an email can be considered as a 
document signed by the deceased.  

The judge also concluded that the email on its own was 
not a declaration as per The Saskatchewan Insurance 
Act.  

more



Regarding the change form, a declaration must be in 
writing and signed by the insured.  

The judge stated that it was unclear as to who completed 
certain portions of the form and it was not signed by the 
deceased. 

The “Beneficiary Designation Change” portion was not 
filled out.

more



The judge also concluded that the separation 
agreement was not a declaration under the Act 
altering or revoking the beneficiary designation of 
the life insurance.  



Planning Points
A life insurance beneficiary designation can be made in a will 
and yet still be excluded from his/her estate (no probate).  

The provisions should be specific to be considered a 
declaration under the Insurance Act.



Planning Points: Beneficiary Designation Revocations

• An insurance designation made outside a will is NOT 
revoked by marriage or divorce.

• General words of revocation (e.g. I revoke all prior will 
and testamentary dispositions”)  will NOT constitute a 
revocation of a beneficiary designation.



Planning Points: Beneficiary Designation Revocations

• To effectively revoke a declaration, the insurance 
(RRSP, RRIF, etc) contract must be identified or 
described.

• The form of revocation in a will must be precise 
enough to leave no doubt that a revocation is 
intended.
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