
Passing on the Family Business



Life Insurance is one of several key tools that can be used 
to help the client and the client’s family members and 
business associates deal with succession problems.

In the case of the owner/manager, a smoother business 
transition is often the most important objective.  

The main focus should be to provide for business 
succession while at the same time ensuring that family 
members not involved in the business are adequately 
provided for.



Estate problems faced by any clients are unique, 
particularly so as they pertain to business owners.  
There is no “right” estate planning solution for every 
case. 

Nonetheless we can separate business clients into 
three categories:



Categories of Business Clients

1. The client involved in the business which, it 
is hoped or expected, will remain in the 
family and ultimately be taken over by the 
next generation.



2. The client who has partners or fellow 
shareholder who are not family members 
and would continue to operate the 
business after the client’s death

Categories of Business Clients



3. The client who effectively “is” the 
business and has no successor either 
inside or outside the family.

Categories of Business Clients



We focus on planning strategies for 
business owners who wish to pass the 

business to the next generation.



Capital Gains: Capital Gains Tax in Canada
Capital gains arise when property is sold for more than 
its original purchase price.  

From the inception in 1972, capital gains taxes steadily 
increased, until they declined dramatically in 2000.  



A summary of inclusion rates:
• Prior to 1972 – no tax on capital gains
• 1972-1987 – 50% of capital gains subject to tax
• 1988-1989 –66 2/3% subject to tax
• 1990-Feb 27, 2000 –75% of capital gains subject to tax
• Feb 28, 2000-Oct 17, 2000 -- 66 2/3% subject to tax
• Oct 18, 2000 to present – 50% subject to tax



Capital Gains Issues Regarding 
Shares of Family Business Corporations

Despite the indexing of the exemption to $800K in 2014, 
capital gains tax remain a major concern of business 
owners.  

Once the surviving spouse dies, the shares are typically 
gifted to the next generation and become subject to tax.



Estate Freezes
One of the cornerstones of the life insurance business in 
Canada is providing liquidity to estates facing such tax 
liabilities, and there is no doubt that this will continue to 
be the case for the foreseeable future.  

However, many taxpayers are not prepared to have their 
capital gains exposure subject to unpredictable and 
continual increases. 



What is an estate freeze and 
Why implement one?

An estate freeze refers to the transfer of the future 
growth in value of a business, investments or other 
assets into the hands of subsequent generations (the 
“Children”). 

The current owners (the “Parents”) are effectively 
divested of this future growth.



What is an estate freeze and 
why implement one?

An estate freeze typically limits the value of the Parents’ 
estate to the value at the date the freeze is implemented 
(the freezor typically retains the current value of the asset, 
although often in a different form). 

Accordingly, capital gains and other tax exposure on the 
future growth that would otherwise arise when the assets 
pass from Parents to Children are avoided.



What is an estate freeze and 
why implement one?

A basic estate freeze could be implemented by having 
the parent exchange his or her common growth shares 
of the family corporation for preferred shares having a 
fixed (or “frozen”) value equal to the fair market value of 
the common shares exchanged, and then having the 
child subscribe for new common shares for a nominal 
value. 



What is an estate freeze and 
why implement one?

If properly structured, the parent will not have made a 
taxable disposition and no taxable benefit will have 
been conferred on the child, since the full present value 
of the corporation is represented in the preferred 
shares issued to the parent in the exchange.



The following chart depicts the ownership structure at the 
conclusion of a basic estate freeze in a family corporation:



In addition to estate planning motivations, a share value 
freeze can help achieve other business, succession and 
tax-planning goals.

One commonly encountered motivator (in family and non-
family businesses alike) is the wish to ease entry of key 
employees into partial ownership of a business, to 
promote loyalty and dedication, and possible succession 
to more full ownership in future. 



How to implement an estate freeze
There are three main types of estate freezes: 

1. Freeze of assets 
2. Holding company freezes and 
3. Internal freezes



Main types of estate freezes: 

1. Freeze of assets (often Section 85), wherein 
previously unincorporated assets are 
transferred to a corporation in return for freeze 
shares (redeemable and retractable based on 
the value of the pre-existing assets); 



Main types of estate freezes: 

2. Holding company freezes, whereby the 
corporation’s shares are transferred to a 
holding company in return for such freeze 
shares;



Main types of estate freezes: 

3. Internal freezes, whereby the shares of an 
existing corporation are reorganized into a 
freeze configuration (usually pursuant to 
section 86 of the Income Tax Act, but there are 
other methods as well).



1. Asset Freezes
Involves capital assets, including business assets held as 
a proprietorship, real estate investments, portfolio stock, 
bond or mutual fund investments, and similar assets. 

It is typically motivated by a desire to transfer some or all 
of the future taxable growth in the value of the assets to 
the next generation of a family or to permit income 
splitting with new owners. 



1. Asset Freezes
The freezor will usually wish to maintain control of the 
assets being transferred to the freeze corporation for the 
foreseeable future. 

This is can be achieved by making the freeze shares 
voting preferred shares, and issuing them in a sufficient 
number such that it will allow the freezor to outvote the 
beneficiary, at least until the preferred shares have been 
substantially paid out and redeemed.



2. Holding Corporation Freezes
This type of freeze occurs when a shareholder of a 
corporation (often an active business corporation, referred 
to as “Opco”) transfers his or her shares to another 
corporation (customarily called a holding corporation, or 
“Holdco”).



Why a Holdco?
There are good and valid motives for setting up a holding 
corporation structure, aside from estate planning.

The most important of these is the desire to create a 
corporate structure which facilitates tax-efficient creditor-
protection of accumulating corporate profits (or “retained 
earnings”) and any unrealized capital gains.



Retained earnings can be protected in a holding 
corporation structure by having the corporation 
declare and pay an inter-corporate dividend, or 
execute an inter-corporate redemption, with 
proceeds equal to the retained earnings, between 
Opco and Holdco. 



In a holding corporation freeze, Holdco will have 
been organized such that the holder or holders of 
the common shares are the intended beneficiaries 
of the freeze. 



3. Internal Freezes
Unlike an Asset Freeze and a Holding Corporation freeze, 
an internal freeze may be carried out without introducing a 
new corporation to the ownership structure. 

This means the cost of implementation is somewhat lower. 

But this saving comes at the cost of the tax-efficient 
creditor protection available in a holding corporation freeze 
discussed above.



Capital Gains Crystallization
In many cases it is still prudent to consider crystallizing 
capital gains in order to take advantage of the capital 
gains exemption.  

As discussed above, the exemption was increased to 
$800,00 (with indexing) in 2014.  It is often convenient to 
do so in the course of implementing an estate freeze.



Court Case: Estate Freeze
In O’Hagan v. O’Hagan an 89-year-old man (Mr. O) had 
suffered Alzhemier’s for some years. 

His son, who was appointed his committee under the 
Patient’s Property Act, sought approval to implement an 
estate freeze.  

The assets in question consisted of a hotel and some 
vacant land.



An accountant advised that without the freeze, 
Mr. O’s estate would be subject to substantial 
taxation which might result in forced liquidation of 
the assets, and an end to the family business. 



Equally important, the plan had no real disadvantage for Mr. 
O during his lifetime.  

If he were to recover he could require all the trust be 
transferred to him.  

If not, the trust assets would be distributed as per his will.

How did the court rule?



The Court of Appeal (yes, the first ruling was 
appealed) approved the estate freeze since there 
would be a benefit to the family without any 
diminution of his estate.



Estate Freezes and Family Trusts
A discretionary family trust is a particularly useful tool in 
an estate freeze of a family corporation, and facilitates 
succession planning. 

Key is the power of the trustees (usually the parents, 
who control the family company) to appoint 
(discretionary) the capital and income of the trust to one 
or more beneficiaries. 



Trustees can decide who among their children will receive 
the shares, once the children have grown up and 
demonstrated their interest and ability with regard to the 
family business. 

It can also be used to distribute the proceeds of the shares, 
should the parent decide that the shares will be sold or the 
corporation wound up. 



In some cases, both the children and the parents 
themselves are beneficiaries of the trust.  

If the parents subsequently decide that they do not wish to 
distribute shares to any of their children, they can unwind 
the freeze by transferring the shares to themselves as 
beneficiaries of the trust.



At that point, the parents would once again be the sole 
shareholders of the corporation.  

This would, of course defeat the purpose of the freeze 
but does provide protection in a worst case scenario.  



The trust allows parents some ability to protect a family’s 
growing wealth, to the extent that wealth resides in the 
growth shares of the family corporation.

It may set that wealth aside for the children, with the 
ability to exclude any child who encounters future 
creditor problems, marital or family law claims or similar 
issues.



Partial Freezes

If a parent is unwilling to undertake a complete 
freeze of his or her shares, or to establish a trust, 
it is possible to do a halfway measure known as 
partial freeze.  

more



Partial Freezes
Rather that having children obtain all of the common 
shares under a freeze, the parent could subscribe for a 
given percentage of those shares, and in that way have 
an interest in the future appreciation of the underlying  
business. 

It would, of course, always be possible for the parent to 
complete the freeze at a later date.



The Wasting Freeze
The preferred shares a parent receives under an estate 
freeze often pay dividends that can be used to provide 
retirement income.  

It is also possible for the parent to redeem shares from 
time to time as means of cashing out their interest in the 
business and providing additional retirement capital.  

This is typically called a “wasting freeze”.

more



The Wasting Freeze
The effectiveness of the strategy will depend upon the 
applicable tax rate for dividends, which tends to vary 
significantly from province to province. 

The ability of the corporation to pay eligible dividends, 
which have a lower tax rate, is also a key factor, as is the 
corporation’s ability to receive a dividend refund.

more



The Wasting Freeze
As a general proposition, higher dividend tax rates have 
made wasting freezes less attractive that they were just a 
few years ago. 

In most cases, a wasting freeze will be used only where 
the shareholder needs funds for living expenses. 

more



Conclusions on Freezes: 
Don’t Let the Tax Tail Wag the Dog

The avoidance or reduction of future capital gains tax 
liability is attractive and sometimes lead to freezes being 
undertaken prematurely.  

Clients must understand that by undertaking a freeze 
they may be relinquishing future values upon which they 
could base retirement income or which could be used to 
finance other business ventures.



Issues that could affect the children in the 
years following a freeze:

• They could marry or divorce.
• They could enter into matrimonial agreements 

and/or separation agreements.
• They could become bankrupt or incur other 

financial problems.

more



Issues that could affect the children in the 
years following a freeze:

• One or more of them could become non-
resident.

• One or more of them could develop health or 
addiction problems.

more



Issues that could affect the children in the 
years following a freeze:

• Personal relationships between the siblings 
could worsen or improve.

• They could make significantly different 
contributions to the business over the years and 
develop expectations regarding their entitlement 
to shares that is disproportionate to those 
contributions.

more



Role of Life Insurance in Estate Freezes 
and Family Business Succession

• Payment of Capital Gains Tax
• Estate Equalization
• Key Person Insurance



Payment of Capital Gains Tax
One advantage of a freeze is that it fixes the parent’s 
capital gains exposures and makes this liability, and thus 
the insurance need, easier to calculate.  

Of course, factors such as the capital gains inclusions 
rate and changes to marginal tax rates continue to be 
variables in this analysis.



Estate Equalization

Where children active in a family business might 
otherwise inherit a disproportionate share of the estate, 
life insurance can be a simple tool for benefiting the 
other children.



Key Person Insurance
It may be appropriate for the corporation to acquire 
insurance on the live of one or both of the parents. The 
process could then be used to alleviate bank debt, pay 
trade creditors or simply provide a financial security 
blanket that helps overcome the death of a key 
shareholder.

Member of the younger generations may also be key 
employees whose lives could be insured for the same 
purpose.



When a client should (and should not) 
implement an estate freeze

A classically-motivated full estate freeze made directly 
to one or more children of the freezors, without a family 
trust – one intended purely to shift all future growth to 
the next generation of a family -- should only be 
undertaken after the most careful consideration. 



Should only be implemented when the value of the 
preferred shares issued to the parents represents enough 
value to fund comfortably the parents’ eventual retirement. 

The questions relevant to this kind of freeze are therefore: 
• Is there enough accrued value in the company’s 

shares to justify a freeze? 
• How much value is enough for the parents’ 

retirement? 
more



Most company owners do not wish to contemplate the 
possibility of having to go back to their children years 
from now to ask for support because their freeze shares 
have been used up and they cannot support their lifestyle 
anymore. 

The potential dissatisfaction of the parents in this 
scenario will be much worse where a freeze beneficiary 
has sold the corporation at a large gain in the meantime.

more



While it is possible to “thaw” or “re-freeze”, where value 
has grown into growth shares issued in a previous 
freeze, that value is difficult to transfer back to the 
parents without adverse income tax consequences. 

Moreover, this type of reorganization will not be possible 
without cooperation from the child-beneficiary of the 
previous freeze.

more



Where there is any doubt about these matters, a 
partial freeze only should be undertaken, or even 
better, a freeze in favour of a family trust, which 
includes the parents as beneficiaries is indicated. 



Considerations that should be addressed:
• The parents’ life expectancy;
• Lifestyle and income needs;
• The impact of expected inflation;
• The ability of the children to responsibly manage 

and preserve directly controlled wealth

more



• Whether the parents have identified which of their 
children are suited for taking over ownership and 
eventually control of the family business;

• The ability of the company to fund orderly redemptions 
to finance the parents’ retirement when the time 
comes.

Considerations that should be addressed:

more



• How even-handedness in estate planning can 
be achieved if only one of several children is 
identified as the beneficiary of the freeze 
(estate equalization); 

Considerations that should be addressed:



Court Cases: The Oppression Remedy



Estate Freeze Court Case: Naneff v. Con-Crete 
Holdings et al. (1995) – “I am Oppressed”

In Naneff, Natscho Naneff (“Father”) and Ingeborg Gina Naneff
(“Mother”) had two children and a thriving concrete block business 
started by the father. 

The oldest child was Alex and the youngest was Boris. When this 
case was heard the children were 36 and 33 years old respectively. 

By the time of the litigation the business had revenue of over $23 
million per annum. Father dreamed of his sons coming into the 
business and eventually taking over.



Estate Freeze Court Case: Naneff v. Con-Crete 
Holdings et al. (1995) – “I am Oppressed”

To that end the children worked in the business part time 
while they were growing up and the parents showered them 
with gifts. 

Mr. Naneff remained the ultimate decision maker. 

As noted by the Court of Appeal, most of the growth in the 
business took place well before the two sons joined the 
business.



Estate Freeze Court Case: Naneff v. Con-Crete 
Holdings et al. (1995) – “I am Oppressed”

On the advice of their professionals, Father implemented 
an estate freeze giving the equity in his business to his 
sons while retaining control through redeemable voting 
special shares/preference shares.  

His sons were still in high school.



Estate Freeze Court Case: Naneff v. Con-Crete 
Holdings et al. (1995) – “I am Oppressed”

Both Alex and Boris came into the business working hard 
and effectively. 

But, Alex started leading a lifestyle that gave his parents 
cause for concern. He was dating a woman whom his 
parents did not like and as a result of the friction that 
ensued.  His parents did not approve of his new lifestyle. 

Alex was thrown out of the family home and the business.  
His income was cut off. 



Estate Freeze Court Case: Naneff v. Con-Crete 
Holdings et al. (1995) – “I am Oppressed”

Alex commenced an application seeking relief for oppression.

Based on the estate freeze Alex was a minority shareholder. 

He was entitled to seek a declaration that his Father’s conduct 
was oppressive – i.e. that it was unfairly prejudicial to him or 
that it unfairly disregarded his interests.



Estate Freeze Court Case: Naneff v. Con-Crete 
Holdings et al. (1995) – “I am Oppressed”

The Act gives the court very broad discretion to implement 
a remedy if it finds oppression. 

The court can make any order “it thinks fit”. 

When there is a finding of oppression, a court may even 
order that the corporation involved be wound up.



How did the Court Rule?



The Court specifically found that the son’s 
personal life had no adverse effect on his 
business/company performance. 



The lower court also agreed that there was oppression 
and ordered for a remedy the public sale of the company.  

The Court of Appeal also made a finding that Alex was 
oppressed and ordered Father and Boris to acquire Alex’s 
shares of the companies at fair market value, without 
minority discount (rather than ordering the full sale of the 
business).



Imagine Father’s chagrin.

He built the business, gifted his son an ownership 
interest in it and then against his wishes he had to pay 
out the value of the son’s ownership interest at a time 
when he actually wanted to financially punish his son. 

In effect, the son received a very generous advance 
“inheritance” for shares he had received for little or no 
consideration.



Do you think Father would have liked the 
opportunity to rethink the decision to implement 
an estate freeze?



Unlike in Naneff, the estate freeze in Strauss was 
implemented using a family trust. 

Specifically, the Wright Family Trust was created to hold 
all of the common (growth) shares of the company that 
Mr. Wright had built. 

Allegedly because of solicitor negligence, Mr. Wright 
was not named as a beneficiary of the Wright Family 
Trust and he did not have control of the trust. 

Another Case: Strauss v. Wright, 2017



Shares in the holding company were owned by the 
testator, his wife, and their two daughters. 

The trust’s beneficiaries were the two daughters and their 
children. 
Some time after the death of the settlor’s wife, the testator 
remarried (to his caregiver). A dispute arose between the 
testator and his two daughters.



The evidence filed with the Court was clear that Mr. 
Wright did not intend to give up control over his 
business prior to his death and no one expected that he 
would do so. 

Like in Naneff, Mr. Wright’s daughters became actively 
involved in the day-to-day operation of the family 
business.



Also like in Naneff, there was a falling out between the 
daughters and their father, Mr. Wright had married a 
woman that his daughters did not approve of and he had 
sought to give her expensive gifts. 

When his daughters refused to pay him dividends and 
sought to control how he spent money from the business, 
Mr. Wright attempted to remove funds from his 
companies’ bank accounts to try to stop his daughters 
from accessing the funds. 



Despite returning the funds following his daughters’ 
complaints, his daughters pursued an oppression 
application seeking to remove Mr. Wright from the 
business. 

The daughters brought an application to remove the 
testator as a director of the holding company and as a 
trustee of the family trust.



The Application Judge found a number of facts of 
importance:
• The settlor withdrew funds from the corporate account 

without authorization, 
• He sought to prevent the two daughters accessing the 

corporate account notwithstanding that they ran the 
business, and that 

• He used corporate funds for his personal benefit and to 
buy expensive gifts for his new wife before they were 
married 



The existence of the trust did not factor into the 
remedy the Court granted.



In contrast to Naneff, the Court essentially overlooked the 
acknowledged expectation that the patriarch would 
continue to control the business he built in fashioning a 
remedy for what the Court found to be oppressive conduct. 

The patriarch instead was effectively forced out of the 
business that he had started and was ordered to sell his 
shares to his daughters against his wishes.



Ballard implemented an estate freeze in 1966 and gave 
his three children non-voting common shares of his 
holding company, while retaining voting control. 

At the time of the freeze, his shares were worth about 
$3-million. 

Court Case: Remember Harold Ballard???



By the late 1980s, the value of his children’s shares 
had increased dramatically to about $60-million. 

A deterioration in family relations occurred, and Ballard 
sought to reacquire his children’s shares. 



In 1989, he purchased his daughter’s shares for about 
$15.5-million and one of his son’s shares for about 
$21-million. 

However, his third child, William Ballard ("William”), 
refused his father’s offers to purchase his shares.



To solve this slight logistical problem, Ballard, with the 
approval of his board of directors, instituted a corporate 
reorganization that had the “hat trick” effect of 

1. financing the buyout of his cooperative children’s 
shares, 

2. ensuring Ballard’s control over the operating 
company, Maple Leaf Gardens, and 

3. freezing William out of the business.



William swiftly brought an action to nullify the re-
organization on the basis that it constituted 
oppressive conduct. 

How did the Court rule?



The court held that in effecting the re-organization, the 
directors had acted for an improper purpose, that they 
acted only in the interests of the majority shareholder, 
and that they did not consider the interests of the 
minority shareholder. 

As a result, the Court set aside the re-organization.



Nonetheless, the judge was not prepared to transfer 
control of the corporation to the son. 

Ballard illustrates that relevant expectations in the 
family context include the interests of all shareholders, 
not just the minority, as well as relationships between 
the shareholders.



Another issue addressed in Ballard was whether the 
reasonable expectations of shareholders whose shares 
were gifted to them should be given the same weight as 
the expectations of other shareholders or the 
expectation of the donor. 



Justice Farley found that receipt of shares as a gift or 
by bequest does not deprive a shareholder of the 
protection of the oppression remedy or free directors 
of the duties generally owed to shareholders.



Sure you want to do an Estate Freeze?
Don’t only think about tax and not the litigation risks. 

With a freeze there are new shareholders and 
stakeholders in the business. 

The directors now have fiduciary obligations to those 
shareholders. 

more



Minority shareholders have rights and the courts are 
unafraid to enforce them. 

The owner of the non-voting growth shares who today is 
a loving cherubic sixteen year old may one day become 
the 28 year old who cannot hold down a job. 

more



He may become the failed business person whose 
overwhelming flaws motivate him to take ill-advised 
actions that hurt the family business. 

He could marry a spouse who turns him against the family. 

And those shares gifted to that 16 year old could one day 
be the weapon to seek an oppression remedy in court.

Are you sure you want to do an estate freeze?



Shareholders’ Agreement for 
Family Corporations

Shareholders’ agreements are commonplace in 
closely held corporations where the shareholders 
deal at arm’s length, i.e., in non-family business.  



In these circumstances, shareholders seem to readily 
understand the benefits of having an agreement that 
deals with a wide range of issues including:
governance, financing, and non-competition, not to 
mention the critical questions of when, how, and to 
whom shares may be transferred in circumstances 
such as death as disability.



Shareholders’ agreements involving family business are 
less common, perhaps out of a sense that families do 
not need legally binding documents to govern their 
business affairs. 

This sentiment may be especially prevalent in business 
involving parents and children.



• Parents may feel, often with justification, that they do 
not need an agreement to enforce their ability to run the 
business day to day.  

• Children may be prepared to defer to the parents, at 
least to a certain point, in recognition of their role in 
building the business and providing for the financial 
well-being of the family.



However, all businesses run by two or more family 
members (with the possible exception of those involving 
just two spouses) should have an agreement dealing with 
the unexpected of unforeseen:

• death, 
• disability, 
• bankruptcy and 
• family breakdown



Similarly, family shareholders should have an agreement 
dealing with potential third-party purchases, and might 
also contain methods of resolving shareholder disputes.  

A main objective should be the management of relations 
between sibling shareholders after the parents’ deaths.



Issues that could be dealt with in a 
family shareholder’s agreement

Triggering events should also be included in most 
family shareholders’ agreements, although with some 
unique twists that may not apply in non-family 
situations:



Issues that could be dealt with in a 
family shareholder’s agreement

Death – May trigger the mandatory purchase and sale 
of the deceased’s shares, or perhaps put and call 
options involving the estate, the survivors, and the 
corporation.  

The death of one or both parents may or may not 
trigger buy/sell obligations (in many cases shares are 
simply gifted to the next generation). 



Issues that could be dealt with in a family 
shareholder’s agreement

Disability – The family shareholders’ agreement 
should contemplate the purchase and sale of shares 
on a shareholder’s disability, although only within 
certain parameters. 

more



Issues that could be dealt with in a family 
shareholder’s agreement

For example, the disability of an elderly parent should 
not trigger a purchase and sale of shares. 

However, a buy-out could be provided upon the 
disability of a child who is active in the business, 
unless there is an overriding philosophy that the 
shares are to be transferred along bloodlines. 



Issues that could be dealt with in a family 
shareholder’s agreement

The buy-out could be optional on the part of the non-
disabled parties, thus enabling them to assess 
whether or not the purchase was affordable.  

Disability buy-out insurance could be considered as a 
funding vehicle.



Issues that could be dealt with in a family 
shareholder’s agreement

Bankruptcy and Insolvency –best for other shareholders 
to be able to purchase shares owned by a shareholder 
who is bankrupt or insolvent.  

A discounted purchase price, say 50% or 75% of the 
price otherwise calculated, is sometimes applied in 
these circumstances.



Issues that could be dealt with in a family 
shareholder’s agreement

Marriage Breakdown – Very sensitive topic in family 
businesses. 

Note that shares can be used to satisfy matrimonial 
claims, which can have obvious repercussions for family 
relationships and smooth operations.  

more



Issues that could be dealt with in a family 
shareholder’s agreement

Marriage Breakdown – the other shareholders can be 
given buy-sell rights in these circumstances, although it 
is questionable whether this would be enforceable 
against a recipient spouse who was not a party to the 
shareholders’ agreement.

more



Issues that could be dealt with in a family 
shareholder’s agreement

Marriage Breakdown – If possible, shareholders should 
protect themselves under matrimonial contracts that 
prevent shares from being used in satisfaction of 
spousal rights.

In certain cases, it may be possible to require that such 
a contract be executed as a condition of becoming a 
shareholder.



Other Buy/Sell Provisions:

Right of First Refusal – Typically provide that no 
shareholder may sell his or her shares to a third party 
without first offering them on the same terms to other 
shareholder(s).  

Usually of limited impact because the third party  will be 
unlikely to want the prospective seller’s shares if the 
other family members are remaining as shareholders.



Other Buy/Sell Provisions:

Tag-Along and Drag-Along Rights – Where a shareholder 
sells shares to a third party, a tag-along provision in a 
shareholders’ agreement would allow other shareholders 
to sell that third party on the same terms.

more



Other Buy/Sell Provisions:
Tag-Along and Drag-Along Rights – A drag-along 
provision would allow the selling shareholder to require 
the others to sell.  

These may or may not be suitable mechanisms in a 
family business setting, especially when they could 
easily lead to the business being sold outside the 
family despite the wishes of many family members.



Other Buy/Sell Provisions:
Shotgun Arrangements – Allows one shareholder to 
start a process which forces a purchase and sale of 
shares.  

While this is an effective legal means of breaking a 
deadlock, unfairness may result where the parties 
have different financial strengths or bargaining 
capacities. 

more



Other Buy/Sell Provisions:
Shotgun Arrangements – This perceived unfairness 
can be magnified when family is involved, especially 
family members of different generations.  

For this reason, shotgun arrangements in a family 
business should generally be avoided, although this 
does admittedly make shareholder deadlock more 
likely.



Other Buy/Sell Provisions:
Permitted Transfers – provides that certain transfers of 
shares by family members will be permitted without the 
approval of other shareholders.  

These might include the transfer to a holding company 
controlled by the transferor, or a transfer by the 
parents to children, to other family members, or to a 
family trust or spousal trust. 



Corporate Governance and Management
A typical objective for parents undertaking an estate 
freeze is that they retain voting control. 

It is possible for the shareholders’ agreement to require 
that the shareholders vote their shares in a certain way, 
especially as regards the election of directors. 



Corporate Governance and Management
As in the case of arm’s length agreements, a family 
shareholders’ agreement might stipulate circumstances 
that require unanimous shareholder approval (or 
perhaps 75% approval).  
Might include the sale of the shares or winding up of 
the business outside the terms of the agreement, the 
creation and issuance of new shares, a material 
change in the corporation’s business, or any number of 
other matters determined by the parties. 



Corporate Cash Flow and 
Distribution of Profits

In a family-owned corporation, the business may be 
financially supporting many family members, including 
the older generation whose participation in the business 
may be diminishing but who still rely upon corporate 
profitability to sustain their lifestyle.

more



Corporate Cash Flow and 
Distribution of Profits

In that case, it may be incumbent on the shareholders to 
establish rules in their agreement for the prioritization of 
cash flows.

more



Corporate Cash Flow and 
Distribution of Profits

For example, they might provide cash flow be devoted:
• First, to cover the needs of the parents;
• Second, to cover operational needs, including 

reasonable compensation to family members; and
• Finally, to cover cash flow needs of the family trust or 

other family shareholders who may not be active in the 
business.

more



Corporate Cash Flow and 
Distribution of Profits

Different perspectives will also exist among active 
children, whose main focus is sustaining the business, 
and non-active children, who may be mostly concerned 
about day-to-day living expenses. 

In this regard, of course, the preferred route is to keep 
non-active children from becoming shareholders at all.

more



Shareholder Loans
The agreement might contain rules regarding 
shareholder loans.  

For example, will loans from shareholders bear an 
interest rate or will they be tax-free?  

Should the agreement contain terms regulating the 
timing and manner of shareholder loan repayments? 



Valuation
The CRA has a clear policy indicating that, where shares 
are bought and sold between parties not dealing at arm’s 
length (such as family members), the deemed proceeds 
of disposition would equal the shares’ fair market  value 
notwithstanding the purchase price determined under the 
agreement. 

This could result in significantly greater tax liability to the 
deceased’s estate.



Where the triggering event for a purchase and sale of 
shares is death or disability, the shareholders’ 
agreement should stipulate that the purchase price is 
the shares’ fair market value.  

This should be determined regularly by a qualified, 
independent business valuator and thoroughly 
documented.  



Additional considerations regarding valuation…
In a family shareholders’ agreement, it is generally not 
appropriate to apply a minority discount to an individual’s 
shares.  

In most cases, the overall value is attributable to the 
family group as a whole, rather than to a specific majority 
shareholder. A minority discount may be more applicable 
in certain arm’s length situations.
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