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Potential Estate Planning Problems
Generally you want some of your estate to go to your 
new spouse, but you will not want to disinherit your 
children from a previous relationship. 

Wrong estate plan?: one branch of the family 
receiving the entire estate while the other branch 
receiving nothing.

more



Potential Problems if Assets Left to Spouse
Most couples use “mirror” wills: upon one’s 
death, everything goes to the surviving spouse 
or common-law partner, and upon the death of 
the second spouse or partner, everything goes 
equally between all children.  

more



Potential Problems if Assets Left to Spouse

In other cases, the couple has no will, but 
places assets in joint ownership with a right 
of survivorship, they assume intestacy laws 
will provide for an equal division among their 
children on the second death.



Consider the scenarios:
1) You die first, leave your entire estate to your spouse, 

then she remarries.  

Marriage renders all previous wills void (except in 
Alberta, BC, and Quebec) so that even if your spouse 
signed a will designating your children as beneficiaries, it 
will no longer be in effect due to his/her remarriage.

more



Consider the scenarios:
Your spouse does not sign a new will after they remarry, 
dies intestate and all assets go to new spouse and their 
children only, since intestate legislation does not include 
step-children (your children). 

Even if they do sign new wills it is possible/likely that 
your children will lose out.



Consider the scenarios:
2) Assume you die first and leave your entire estate to 

your spouse, who then remarries and re-writes 
his/her will, leaving everything to his/her new spouse 
and children, and nothing to your children.

more



Consider the scenarios:
If you want your spouse to be bound by the original wills, 
then you must both sign a contract agreeing not to 
change your wills after the death of the first spouse. 

Without an agreement, there is no guarantee that the 
original document will not be changed.



Consider the scenarios:
3) Leave everything to your spouse, and your spouse 

has a will the includes your children.  

Prior to your surviving spouse’s death, he/she decides to 
do “probate planning” and adds joint owners with a right 
of survivorship to their property or designate their child 
as a direct beneficiary of their assets.

more



Consider the scenarios:
If the surviving spouse has lost contact with your 
children (their step-children), it is more likely that they 
will name their own children as joint owners or direct 
beneficiaries of their property.

more



Consider the scenarios:
Even if the surviving spouse provides in their will that 
your children are to receive a part of their estate, if 
they have removed all assets from their estate, a will is 
not sufficient to ensure your children will ever receive 
anything. 

more



Consider the scenarios:
And worse, if your children are not children of your 
spouse, they may not even be entitled to make a 
dependents' relief claim.

more



Consider the scenarios:
From the time of your death, you will not have any control 
over whether or not your children receive any part of your 
estate if you give everything directly to your spouse.

You Need Planning!!



Potential Problems if Assets Left to Children

Worried that a child from a previous relationship 
will never see any part of their estate… 
many parents in a blended family situation try to 
leave money directly to their children. 

This brings its own challenges.



Family Property Claims
Regardless of your will, your spouse may be 
entitled to some or all of your estate. 

Do not assume that you can simply choose to 
leave as much as you want to your children.

more



Family Property Claims
Some people leave all their estate to their children, 
since their surviving spouse will receive “enough” by 
being joint owner of their home, or direct beneficiary 
of registered assets or insurance policies. 

more



Family Property Claims
In some jurisdictions, however, jointly held assets or 
assets paid directly to a spouse are disregarded 
when calculating the amount that a surviving spouse 
is entitled to.

more



Family Property Claims
In some cases, the only assets considered for family 
property rights are the assets that pass through the 
estate. 

Surviving spouse may receive from both joint 
ownership and/or direct beneficiary designations but 
may still claim against estate assets.

Thus, the children may get little.



Failure to Write a New Will After Remarriage
Its a misconception that children from a previous 
relationship will receive part or all of their estate, 
since they wrote a will before entering into this new 
relationship. 

However, getting married will void any previous wills 
(except in Alberta, BC, and Quebec). 

more



Failure to Write a New Will After Remarriage
Must rewrite your will after you get married, unless 
your will was drafted in contemplation of the 
marriage. 

Cannot just say: children from a previous 
relationship are to inherit your estate even “if I ever 
marry again.” 



Rights of Spouse on Intestacy
Many people in first marriages don’t do a will 
right away since they don’t have many assets. 

For blended families, one or both of the 
spouses may have significant assets.  



Rights of Spouse on Intestacy
Do a will right away, since to die without one, 
the new spouse will be entitled to a 
preferential share, even it you intended to give 
more to your existing children.



Triggering Capital Gains Tax

When assets are transferred to a spouse or 
common-law partner, unrealized capital gains can 
be deferred until the spouse or common-law 
partner sell the asset or dies.  

However, when transferred to a child, any 
unrealized capital gain will be triggered.



Estate Planning Strategies



Spouse or Common-Law Partner Trusts
Many individuals in second relationships choose not to 
leave their estate outright to their surviving spouse or 
common-law partner.  
Instead they leave their estate in a spouse trust or 
common-law partner trust (collective called “spouse 
trusts”).  
These trusts can provide the surviving spouse income 
and capital for their lifetime… more



Spouse or Common-Law Partner Trusts

…but upon the death of the second spouse, the 
capital in the trust will be distributed according to 
the will of the first spouse, not according to the will 
of the second spouse to die. 

more



Spouse or Common-Law Partner Trusts
If properly done, the assets can roll over to the 
spouse trust, without triggering capital gains at 
time of death of the first spouse. 

Two conditions must be met:

more



Spouse or Common-Law Partner Trusts
1) The deceased’s spouse or common-law partner 

must be entitled to receive all income of the trust; 

2) No person except the spouse or partner may, 
receive any of the income or capital of the trust.

more



Spouse or Common-Law Partner Trusts
Note: it is important that the Will be drafted by an 
estate lawyer to ensure these conditions are met. 

If not met, any unrealized capital gain will be triggered 
when assets are transferred from the deceased to the 
trust.

more



Spouse or Common-Law Partner Trusts
Note: if you want assets distributed like this, it is best if 
they pass through the estate.

Some couples often hold title to their assets in joint 
names so that they pass to the survivor automatically.  

If the assets pass directly to the spouse, they will not 
be subject to the conditions of the will. 

more



Spouse or Common-Law Partner Trusts
Note: In many blended family scenarios, it is not 
recommended that assets be held jointly, or that 
spouses be named as direct beneficiaries on 
registered assets or insurance policies. 

It is not worth jeopardizing the estate planning 
objectives merely to save a little in probate fees.

more



Spouse or Common-Law Partner Trusts
Recommendation: If you want to hold assets jointly 
with your spouse, hold title as tenants in common 
rather than as joint tenants.  

Upon death of one of the spouses, their interest in the 
property will pass through their estate (and effectively 
through the trust), and will not automatically pass to 
the surviving spouse.

more



Alternatively, a spouse trust may not be 
practical for a number of reasons:

a. If your new spouse is close in age to your 
children, it is possible that your children will 
not receive any part of the capital during their 
lifetime, since your children would only be 
entitled to receive the trust capital up death of 
your spouse.



Alternatively, a spouse trust may not be 
practical for a number of reasons:

b. If your surviving spouse and your children will 
not be able to co-operate after your death, a 
spouse trust may not be practical. Could lead 
to arguments, even litigation as they fight over 
encroachment of capital.



Alternatively, a spouse trust may not be 
practical for a number of reasons:

c. If your spouse is a spendthrift and you don’t 
think that there will be anything left in the trust 
by the time of their death, then a spouse trust 
might not be advisable.



Alternatively, a spouse trust may not be 
practical for a number of reasons:

d. One of the greatest difficulties is the need for 
either or both parties to maintain the trust 
property together. 

For example, if the spouse is given a life interest in 
the family home, with children from a previous 
relationship being entitled to receive the property 
upon his or her death, questions may arise 
regarding upkeep and maintenance costs. more



Alternatively, a spouse trust may not be 
practical for a number of reasons:

d. Generally speaking, unless there is note to the 
contrary, the life tenant (the spouse) would be 
responsible for ongoing maintenance costs, with the 
capital beneficiaries (the children) being responsible 
for capital improvements. 
Arguments over whether or not various capital 
improvements are necessary may result.



Dividing Assets Between Spouse and Children
A better option to a spouse trust may be to leave a 
portion of your estate directly to your spouse, and
leave a different portion directly to your children.  

Consider these issues:



Dividing Assets Between Spouse and Children

a. Consult an experienced estate planning lawyer to 
determine how much your spouse will be entitled 
to, to make sure he/she will not have a claim 
against the assets meant for your children.



Dividing Assets Between Spouse and Children

b. To ensure that sufficient assets pass through the 
estate to leave enough for everyone, it is 
important that none of your assets be held in joint 
ownership with your spouse. If joint with the 
spouse, the terms of the will are irrelevant.



Dividing Assets Between Spouse and Children

c. If assets are left directly to your children, 
this could trigger a tax bill.



Dividing Assets Between Spouse and Children

d. If you leave specific assets to your children in your 
will, those gifts could fail if you ever sell or give 
away those assets. Generally, leave a percentage 
of the residue of the estate.



Using Insurance to Fund Obligations
It may be simpler to leave most, if not all, of your 
estate to your spouse and instead make your 
children beneficiaries of a life insurance policy.  

Each party will receive the desired amount, and each 
can use their inheritance as they want.

more



Using Insurance to Fund Obligations
In most cases, you probably would not want to leave your 
estate to your children, with the insurance proceeds to 
your spouse, since your spouse may still be able to make 
a claim against the estate, receiving both the insurance 
and a portion of the estate. 

Also, insurance if paid out tax free, it makes more sense 
to have estate assets rollover to a surviving spouse and 
defer tax.

more



Using Insurance to Fund Obligations
If your children are minors beware naming them 
directly as beneficiaries of a life insurance policy. 

An insurance trust can be created with a trusted 
family member as trustee.

more



Using Insurance to Fund Obligations
When dealing with multiple beneficiaries on one 
life insurance policy, beware of the wording in a 
life insurance beneficiary designation. 



Using Insurance to Fund Obligations
When purchasing insurance to fund an estate for 
your children, do not use a joint-last-to-die policy 
since the children may have to wait years for the 
death benefits, especially if your spouse is much 
younger than you.



What type of 
Insurance Policy?



Registered Investments: Placing Registered 
Investments in a Spouse Trust

Many put non-registered assets in a spouse trust, 
since registered assets cannot be rolled over into 
a spouse trust without triggering tax. 

The registered plans must be collapsed at death 
if one wants the asset to go into a trust.  Due to 
tax, many people choose not to do this.

more



Registered Investments: Placing Registered 
Investments in a Spouse Trust

There are two options:

1. Have these assets in the spouse trust, and 
include them in your taxable income in the 
year of death, then the after-tax amount goes 
into the trust

more



Registered Investments: Placing Registered 
Investments in a Spouse Trust

2. Leave registered investments directly to your 
surviving spouse deferring tax until death of the 
second spouse. Note that if your spouse includes 
this in income upon your death, it is the estate, 
not your spouse, that is liable for the tax. If your 
children are to receive these assets upon the 
death of your spouse, it is very possible they will 
not receive anything from this. more



Registered Investments: Placing Registered 
Investments in a Spouse Trust

Which is more important, deferring tax until death 
of the second spouse, or placing the after-tax 
funds in a trust so that you can control the funds 
after your death, and any capital remaining upon 
the death of the second spouse will be 
distributed to your children



Registered Investments: Placing Registered 
Investments in a Spouse Trust

If you are concerned that assets left to a 
spouse trust will be depleted from tax, leaving 
little for your heirs, consider using life 
insurance to restore the value of the estate.



Registered Investments: Designating Direct 
Beneficiaries on a Registered Investment 

If you wish to give some of your estate directly to your 
spouse, and some directly to your children, it is not a 
good idea to leave your RRSPs or RRIFs directly to your 
children if you can instead give them to your spouse and 
something else to your children. 

Instead, leave RRSPs and RRIFs to your spouse, so 
that the tax can be deferred until their death (if your 
spouse chooses). more



Registered Investments: Designating Direct 
Beneficiaries on a Registered Investment 

Note: depending on the jurisdiction, your spouse 
may still be able to claim that they did not receive 
any of the estate, and could make a claim against 
the assets intended for your children. 

Ask an advisor for guidance.
more



Registered Investments: Designating Direct 
Beneficiaries on a Registered Investment 

Problem: Pensions and Locked-in Accounts.  

Spouses and common-law partners are entitled to 
receive pension and locked-in payments, regardless 
of whether or not a beneficiary designation has been 
made in favour of someone else (except possibly 
when separated).



Registered Investments: Designating Direct 
Beneficiaries on a Registered Investment 

Problem: Pensions and Locked-in Accounts.  

If pension payments have not yet started a surviving 
spouse or common-law partner is entitled to receive 
survivor benefits, regardless of who may have been 
designated as beneficiary.



Alter Ego or Joint Partner Trusts
If you are concerned that your children or 
beneficiaries may challenge your will or the 
distribution of your estate after your death, you 
may want to use an alter ego (or joint partner) 
trust. As there can be capital gains tax payable 
on the second death, life insurance may be 
useful.



Pension Survivor Benefits

• You may be entitled to receive survivor benefits 
for Canada Pension Plan.

• Also, you may be entitled to survivor benefits 
under an employee pension if your deceased 
spouse was a member.  Or maybe not. 

more



If you were married after your spouse had already 
started receiving pension payments (and he/she 
elected to receive higher payments instead of 
lower payments with a survivor benefit), your 
spouse may not be able to change it.  

more



In fact, if your spouse was married to a previous 
spouse at the time he/she began to receive the 
pension, it may be the previous spouse who is 
entitled to receive the survivor benefits.

more



If the pension payments have not yet started, a 
surviving spouse or common-law partner might 
be entitled to receive survivor benefits, 
regardless of who else may be designated as 
beneficiary. 



Personal Effects
Often, the items of most importance to children from 
previous relationships are family mementos and 
heirlooms.  
Do not assume that your children will be happy to 
simply receive the portion of the estate they are 
allowed by provincial legislation. 

more



Personal Effects
One Solution: leave certain personal effects to your 
children in your will.  
Or, if there are items you want your children to have 
sooner (like personal items from a deceased parent), 
you can give them away before you die.  
This minimizes potential problems later if the will is 
challenged.  



Common Disasters
For blended families, it is important to have a will.

In some jurisdictions the older spouse is deemed to 
die first while in others, both spouses are deemed to 
have predeceased each other.

more



Common Disasters
Personal Representatives
Choosing an executor is more complicated in a 
blended family.  

Do you appoint your new spouse?  
Your adult children from a previous relationship?  
Do they get along?  Or it may be best to appoint a 

third party such as a trust company.



Common Disasters
Guardianship
Complicated if there are children from previous 
relationships, as well as children from a current one. 

Guardianship rights of the child’s other parent take 
precedence, but you should still nominate someone to 
act should the other parent not be able to.  

more



Common Disasters
Guardianship
Note: even if you have previously appointed a 
guardian, all of your previous will are voided when you 
remarry (except in Alberta, BC, and Quebec).  

Do not assume that your previous planning will be 
sufficient now that you have a new relationship.



Common Disasters
Funerals
Discuss with your children (and your executor) where 
you would like to be buried.  

When a previous relationship ended with a death 
(rather than divorce), children may want to have one 
parent buried next to the other, but the new spouse 
may have different intentions.



Case Study



Case Study: 
Blended Family, Living Common-Law, No Will

Hillary and Donald have been in a common-law relationship 
for the past five years.  
Hillary has a child, Chelsea, age 20, from a previous 
relationship.  
Donald has two children from a previous marriage, Ivanka, 
age 33, and Tiffany, age 35.  
Hillary is 50 and Donald is 60 years of age. more



Case Study: 
Blended Family, Living Common-Law, No Will

Both of them have acquired substantial assets during their 
lifetime, as result of having received insurance proceeds 
upon the death of their respective first spouses.  

Each of them would like to ensure that the survivor is 
sufficiently taken care of so long as they are alive, but upon 
the death of the survivor, they would each like their 
respective estates to go to their children from their previous 
relationships. more



Hillary’s estate is comprised of the following:
• Her 50% interest in their home in West Vancouver 

worth $1,900,000 or $950,000.  Given that they intend 
to use the principal exemption in respect of this asset, 
the after-tax value is $950,000.

• Her 50% interest in their condo in Whistler worth 
$1,000,000 or $500,000. Since their condo has grown 
appreciably in value since it was first purchased 
(meaning that there will be a tax liability on the gain), 
her after-tax interest is $400,000. more



Hillary’s estate is comprised of the following:
• An RRSP worth $500,000.  Assuming a 50% tax-rate, 

her after-tax value is $250,000.
• Non-registered investments worth $700,000.  Since 

there are some unrealized capital gains in respect of 
these investments, their after-tax value is $600,000.

• Total value: $2,650,000
• Total after-tax value: $2,200,000



Donald’s estate is comprised of the following:
• His 50% interest in their home in West Vancouver worth 

$1,900,000 or $950,000.  Given that they intend to use 
the principal resident exemption in respect of this asset, 
the after-tax value is $950,000.

• His 50% interest in their condo in Whistler 
worth$1,000,000 or $500,000. Since their condo has 
grown appreciably in value since it was first purchased 
(meaning that there will be a tax liability on the gain), 
his after-tax interest is $400,000. more



Donald’s estate is comprised of the following:
• An RRSP worth $300,000.  Assuming a 50% tax-rate, 

his after-tax value is $150,000.
• Non-registered investments worth $300,000.  Since 

there are some unrealized capital gains in respect of 
these investments, their after-tax value is $250,000.

• Total value: $2,050,000
• Total after-tax value: $1,750,000



Case Study: 
Blended Family, Living Common-Law, No Will

Hillary and Donald would therefore like their estates to be 
distributed as follows upon the death of the survivor of 
them:

• Chelsea -- $2,200,000 (i.e. all of Hillary’s estate)
• Ivanka-- $875,000 (i.e. half of Donald’s estate)
• Tiffany--$875,000 (i.e. half of Donald’s estate)

more



Case Study: 
Blended Family, Living Common-Law, No Will

Hillary and Donald hold their non-registered and registered 
investments in their own names personally.  However, they 
have designated each other as the direct beneficiaries of 
their registered investments. 

Also, they own their home and condo as joint tenants.  

What are the relevant issues that they should consider?
more



Case Study: 
Blended Family, Living Common-Law, No Will

An overriding consideration will be to ensure that the 
children are treated fairly at the time of their deaths.  

As currently structured, it is very possible that either 
Chelsea, or Ivanka and Tiffany, could receive far less 
than their parents would like.

more



For example, if Donald dies first, 
consider what will happen:

1. Chelsea will be entitled to the home in Vancouver 
and the condo in Whistler, since those properties are 
held as joint owners with a right of survivorship (note 
that if they live in Quebec, there would be no right of 
survivorship).  

Since the properties are worth $2,900,000, they 
comprise a significant portion of their combined estates.



For example, if Donald dies first, 
consider what will happen:

2. Donald also has $600,000 in investments. 

However, $300,000 is held in an RRSP, and he has 
designated Hillary as the direct beneficiary of those 
funds.  Therefore, only the $300,000 in non-
registered assets held in his sole name will pass 
through his estate.  

more



For example, if Donald dies first, 
consider what will happen:

2. Donald also has $600,000 in investments. 

Since they have been living in a common-law 
relationship for more than two years, and he does not 
have a will, Hillary will be entitled to a portion of the 
estate (note that common-law partners are not 
entitled to inherit their partner’s estate in every 
jurisdiction).

more



If Donald dies first…
If a common-law partner dies without a will in BC, their 
partner is entitled to the first $150K of the estate, plus 
one-third of the remainder if they have more than one 
child and not all the children are children of the 
surviving partner.  

Therefore, Hillary will be entitled to $150K, plus one-
third of the remaining $150Km($300K-$150K), which 
is $50K, for a total of $200K. 

more



What will happen when Hillary dies? (later)
Assuming that Hillary also fails to make a will prior to the 
time of her death, her daughter will be entitled to all of the 
value of her estate (assuming she not remarry on enter into
a new common-law relationship).  

We will assume for the purpose of this example that the real 
property does not change in value and the investments also 
do not change, as Hillary uses the annual income or gains 
for her living expenses.

more



When Hillary dies…
Therefore, since her estate was originally worth 
$2,650,000, plus she inherited Donald’s half of the 
properties ($1,450,000), his RRSPs ($300,000), and 
$200,000 from the remainder of this estate, her estate 
is now worth over $4,600,000, less any amounts 
owing for taxes.  



When Hillary dies…
Although Hillary was able to contribute $300,000 to 
her own RRSP to defer the taxes at the time of 
Donald’s death, no such deferral will be available 
when the RRSPs are transferred to her adult child.



When Hillary dies…
Let’s assume that there is $4,000,000 remaining in the 
estate after all the taxes and expenses have been paid. 

Since Hillary has not written a will specifically leaving 
anything to Ivanka or Tiffany, her estate will be transferred to 
Chelsea, since the legislation which determines how an 
estate is distributed where there is not a will does not 
include step-children.

Therefore, Chelsea will receive $4,000,000.



When Hillary dies…
Therefore, the after-tax estates of both Donald and 
Hillary have been distributed as follows:

• Chelsea -- $4,000,000
• Ivanka -- $40,000 (50% of $80,000)
• Tiffany -- $40,000 (50% of $80,000)



When Hillary dies…
After comparing these number with the initial 
distribution Donald and Hillary calculated, Donald and 
Hillary’s estates may not be distributed as intended.  

Where did they go wrong?  

more



When Hillary dies…
First, they should not have held their property as joint 
tenants, or designated each other as direct beneficiaries 
of the RRSPs. 

By doing so, they allow the survivor to inherit the bulk of 
the estate of the first to die.

more



When Hillary dies…
Also, by not writing wills, they did not ensure that 
stepchildren were included.  

However, even if the survivor had written a will (Hillary 
in this case), there is no guarantee that she would have 
included Ivanka and Tiffany in the distribution of her 
estate.



So what are the alternatives?
1. Hillary and Donald could have held their 

property as tenants in common, in which 
case their half of the property would not have 
gone automatically to the survivor. 

more



So what are the alternatives?
1. In their will, they could have then provided that 

the survivor would be entitled to live in the 
property during their lifetime, but upon their 
death, their half of the property would be 
transferred to their children, not the children of 
the survivor. 

This is called a Spouse or Spousal trust



So what are the alternatives?
2. Hillary and Donald should have considered the 

implications of designating each other as the direct 
beneficiaries of their RRSPs. 

Since RRSPs are taxable at the time of death unless 
transferred to the RRSP of a surviving spouse, many 
couples choose to designate their spouse as the 
beneficiary of the RRSP, even if that means that their 
children will never see the money.

more



So what are the alternatives?
2. However, in that case, many people also purchase a 

separate insurance policy which names the children as 
the beneficiaries (or use an insurance trust), so that the 
surviving spouse receives the RRSP, and the children 
from the previous relationship will receive the insurance 
proceeds. 

Usually simpler than using a spouse trust, since there is no 
guarantee that the surviving spouse will not encroach upon 
the capital in the trust, or that the child will live long enough 
to receive their part of the estate.



So what are the alternatives?
3. Donald could potentially leave a part of his estate directly 

to Ivanka and Tiffany.  

However, Donald would have to ensure that he leaves a 
sufficient amount of his estate to Hillary, or she could make a 
claim against the estate.  

Therefore, Donald could not leave his entire estate to Ivanka 
and Tiffany, and assume that Hillary would be satisfied 
receiving the house and the condo in trust and RRSPs.

more



So what are the alternatives?
3. Donald may have to restructure his affairs so that part of 

those assets go through his estate (perhaps by holding 
one of the properties in his name only, or designating the 
estate as the beneficiary of the RRSPs).  

He could then potentially leave the home or RRSPs to Hillary 
in the will, and leave Ivanka and Tiffany something else, like 
the unregistered assets, and also consider buying life 
insurance to replace the value of the funds going to Hillary. 

more



So what are the alternatives?
3. The life insurance policy should be payable on his 

death, possibly to an insurance trust to provide for 
a more controlled distribution to Ivanka and Tiffany. 

The same comment would apply to Hillary’s estate. 
They should also speak to their estates lawyer about 
the needs to sign a domestic contract to reduce the 
possibility of a surviving spouse making a claim 
against the estate.
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